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CODES, AND THE ARRANGEMENT OF THE LAW. 


Ir is the merit of the common law that it decides the case first 
and determines the principle afterwards. Looking at the forms 
of logic it might be inferred that when you have a minor premise 
and a conclusion, there must be a major, which you are also pre- 
pared then and there to assert. But in fact lawyers, like other 
men, frequently see well enough how they ought to decide on a 
given state of facts without being very clear as to the ratio deci 
dendi. In cases of first impression Lord Mansfield’s often-quoted 
advice to the business man who was suddenly appointed judge, 
that he should state his conclusions and not give his reasons, as 
his judgment would probably be right and the reasons certainly 
wrong, is not without its application to more educated courts. It 
is only after a series of determinations on the same subject-matter, 
that it becomes necessary to “ reconcile the cases,” as it is called, 
that is, by a true induction to state the principle which has until 
then been obscurely felt. And this statement is often modified 
more than once by new decisions before the abstracted general 
rule takes its final shape. A well settled legal doctrine embodies 
the work of many minds, and has been tested in form as well as 
substance by trained critics whose practical interest it is to resist 
it at every step. These are advantages the want of which cannot 
be supplied by any faculty of generalization, however brilliant, and 
it is noticeable that those books on which an ideal code might best 
be modelled avowedly when possible lay down the law in the 
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very words of the court. When, then, it is said to be one of the 
advantages of a code that principles are clearly enunciated and 
not left to be extricated from cases, either the definiteness of well 
settled law is underrated, or it is intended to anticipate the grow- 
ing process we have described, and to develop by legislation 
doctrines of which the germs may be found in isolated decisions. 
We need not dwell on the latter alternative, as its possible import- 
ance is obviously small. 

Suppose that a code were made and expressed in language sanc- 
tioned by the assent of courts, or tested by the scrutiny of a com- 
mittee of lawyers. New cases will arise which will elude the most 
carefully constructed formula. The common law, proceeding, as 
we have pointed out, by a series of successive approximations — 
by a continual reconciliation of cases—is prepared for this, and 
simply modifies the form of its rule. But what will the court do 
with a code? If the code is truly law, the court is confined to a 
verbal construction of the rule as expressed, and must decide the 
case wrong.’ If the court, on the other hand, is at liberty to decide 
ex ratione legis, —that is, if it may take into account that the code 
is only intended to declare the judicial rule, and has done so defect- 
ively, and may then go on and supply the defect, — the code is not 
law, but a mere text-book recommended by the government as 
containing all at present known on the subject. 

Another mistake, as we cannot but think, is that a code is to be 
short. This probably springs from the thoroughly exploded no- 
tion that it is to make every man his own lawyer, and would 
hardly be worth mentioning did not the makers of both the New 
York and Canada Civil Codes seem to entertain it. A code will 
not get rid of lawyers, and should be written for them much more 
than for the laity. It should therefore contain the whole body of 
the law in an authentic form. When the ablest text writers in the 


competition of the open market exhaust volumes on subdivisions, — 


what inspiration is there in government patronage to produce a 
different result ? | 

We are inclined to believe that the most considerable advantage 
which might be reaped from a code is this: that being executed at 
the expense of government and not at the risk of the writer, 
and the whole work being under the control of one head, it will 
make a philosophically arranged corpus juris possible. If such a 
code were achieved, its component treatises would not have to be 


1 But see post pp. 114, 116. 
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loaded with matter belonging elsewhere, as is necessarily the case 
with text-books written to sell. Take up a book on sales, or one 
on bills and notes, or a more general treatise on contracts, or one 
on the domestic relations, or one on real property, and in each 
you find chapters devoted to the discussion of the incapacities of 
infants and married women. A code would treat the subject once 
and in the right place. Even this argument does not go much 
further than to show the advantage of a connected publication of 
the whole body of the law. But the task, if executed in eztenso, is 
perhaps beyond the powers of one man, and if more than one 
were employed upon it, the proper subordination would be more 
likely to be secured in a government work. We are speaking 
now of more serious labors than the little rudimentary text-books 
in short sentences, which their authors by a happy artifice have 
called codes instead of manuals. Indeed we are not aware that 
any of the existing attempts are remarkable for arrangement. 
The importance of it, if it could be obtained, cannot be overrated. 
In the first place it points out at once the leading analogy between 
groups. Of course cross-divisions will be possible on other prin- 
ciples than the one adopted, and text-books arranged by these 
subordinate analogies, like Mr. Joshua Williams’s two volumes, 
are instructive and valuable. The perfect lawyer is he who com- 
mands all the ties between a given case and all others. But few 
lawyers are perfect, and all have to learn their business. A well- 
arranged body of the law would not only train the mind of the 
student to a sound legal habit of thought, but would remove 
obstacles from his path which he now only overcomes after years 
of experience and reflection. 

As to what the method of arrangement should be, of course 
there is room for infinite argument. Our own impression is pretty 
strong that it should be based on duties and not on rights, and we 
suspect the fact that the custom has been the other way to be at 
the bottom of some difficulties which have been. felt. Duties pre- 
cede rights logically and chronologically. Even those laws which 
in form create a right directly, in fact either tacitly impose a duty 
on the rest of the world, as, in the case of patents, to abstain from 
selling the patented article, or confer an immunity from a duty 
previously or generally imposed, like taxation. The logical pri- 
ority of the duty in such instances is clear when we consider that in 
its absence any man might make and sell what he pleased and 
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abstain from paying for ever, without assistance from law. Another 
illustration is, that, while there are in some cases legal duties with- 
out corresponding rights, we never see a legal right without either 
a corresponding duty or a compulsion stronger than duty. It 
is to be understood that these are the principles of the general 
scheme only. From what point of view the several topics should 
be treated in detail is a mere question of convenience. And this 
suggests a further remark. Law is not a science, but is essen- 
tially empirical. Hence, although the general arrangement should 
be philosophical, even at the expense of disturbing prejudices, 
compromises with practical convenience are highly proper. There 
are certain legal units which must be preserved although they 
lie on both sides of a great natural dividing line; e.g., contract. 
Some subjects have acquired a unity in practice that it might be 
unprofitable to analyze, e.g., dominium or ownership. Other con- 
ceptions again, although complex, if we break them up into the 
ideas out of which modern law is built, lie, historically speaking, 
at its foundation, and have acquired cohesion from their very 
antiquity ; e.g., parts of the jus personarum. We shall refer to 
some of these examples again. 

We proceed to illustrate our views of arrangement a little more 
in detail, although, of course, only in a fragmentary way. 

A word in the first place as to the subject-matter. What is 
law? We doubt whether Austin did not exaggerate the import- 
ance of the distinctions he drew. A law, we understand him to 
say, is a command (of a definite political superior, enforced by a 
sanction), which obliges (intelligent human beings) to acts or for- 
bearances of a class. This as a definition of what lawyers call. 
law is doubtless accurate enough. But it seems to be of prac- 
tical rather than philosophical value. If names are to mark 
substantial distinctions, one hesitates to admit that only a definite 
body of political superiors can make what is properly called a law. 
In the first place, who has the sovereign power, and whether such 
a power exists at all, are questions of fact and of degree. But 
waiving this, by whom a duty is imposed must be of less impor- 
tance than the definiteness of its expression and the certainty of its 
being enforced. In the nature of things, which is most truly a 
law, the rule that if Iam invited to a dinner party in London I 
must appear in evening dress under the penalty of not being asked 
to similar entertainments if I disobey ; or the statute against usury 
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in New York, which juries do not decline to carry out simply be- 
cause they are never asked to do so? If it be said that an indefinite 
body cannot directly signify a command, it is to be remembered 
that the rules of judge-made law are never authentically promul- 
gated as rules, but are left to be inferred from cases. Certainly 
some social requirements are to be inferred as easily from social 
penalties explained by common discourse. The difference which 
might be insisted on with most effect is in the definiteness of the 
sanction, and the sanction of some laws improperly so called ac- 
cording to Austin is quite as definite as the uncertain chance of a 
jury’s inflicting an uncertain amount of damages. A sovereign 
or political superior secures obedience to his commands by his 
courts. But how is this material, except as enhancing the likeli- 
hood that they will be obeyed? Courts, however, give rise to law- 
yers, whose only concern is with such rules as the courts enforce. 
Rules not enforced by them, although equally imperative, are the 
study of no profession. It is on this account that the province of 
jurisprudence has to be so carefully determined. The further 
difficulty which might be suggested, of fixing the line when the 
desires of indefinite bodies become so certain in form and sanction 
as to come within the category of laws (philosophically speaking), 
is no greater than that which a court encounters in deciding 
whether a custom has been established. 

The importance of these considerations, in spite of the fact that 
lawyers have little to do professionally with rules falling outside 
of Austin’s division, lies in their application to international law. 
This is a subject which lawyers do practically study, while accord- 
ing to Austin it is not law at all, but a branch of positive morality. 
But if, as we have tried to show, his definition can only be supported 
on grounds of practical convenience, and if they fail in this case, 
the ancient name may properly be retained. Is not that law which 
is certain in form and in sanction? Here are rules of conduct so 
definite as to be written in text-books, and sanctioned in many 
cases by the certainty that a breach will be followed by war; why 
does it so much matter that they are not prescribed by a sovereign 
to a political inferior? If on these grounds it is admitted not to 
be an anomaly to include international law in the law-student’s 
curriculum, we are content to stand by the lines as now drawn, 
and to omit ethics until the coming of a second Grotius. 

Our first division then contains duties of sovereign powers to 
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each other. For although the doctrines of this branch are copied 
in great measure from municipal law, convenience requires that 
they receive a separate treatment. 

The second division would probably be duties without corre- 
sponding rights, or duties to the sovereign. Here belongs, for 
instance, the duty to pay taxes, often mentioned as an implied 
contract, a phrase to which we shall refer again. Another exam- 
ple is the law of treason. Perhaps under this head, also, should 
come the great body of criminal law, as administered in this 
country. For, not only is the sovereign the formal plaintiff, and 
for an offence against the sovereign well-being, but the private 
person injured has not any voice, in theory, as to whether the 
public prosecuting officer shall or shall not push a case to trial. 
How can a man be said to have a right to his life, in a legal sense, 
when he can in no wise affect or dispense with the duty on which 
the alleged right depends? Whether this part of the law falls 
on one side of the line or the other, however, it connects the second 
division with the third, which contains duties from all the world 
to all the world. Under this would clearly come assault and bat- 
tery, libel, slander, false imprisonment, and the like, considered as 
causes of actions civiliter. 

To the fourth division belong duties of all the world to persons 
in certain particular positions or relations. Here we should first 
consider the situation known as absolute ownership of a specific 
thing. Property in this restricted sense, or title, as the word is 
often used by English lawyers, although not an ultimate legal con- 
ception, is one of those practical units to which we have referred, 
and which should be discussed in one place. Although this divi- 
sion is devoted to duties of all the world, it would probably even 
be found convenient to deal here with the restrictions on the use 
of property by its owner, (sic utere tuo, etc.), rather than to place 
them in the separate division of duties of persons in particular posi- 
tions or relations. -Dominium, ownership, or property, are phrases 
expressing the aggregate of rights corresponding to the duties of 
all the world to persons in a certain situation. Laying out of the 
case special doctrines like tenure, or the prerogative of the sove- 
reign in cases of treasure trove and the like, which only complicate 
the subject, and duration, which is not material to our purposes, 
the primitive elements are possession, which is a fact or situation 
outside of the law, and a duty imposed on the rest of the world 


CODES, AND THE ARRANGEMENT OF THE LAW. - T 


to respect it. This duty is absolute only toward the earliest of 
immediately successive possessors, or his representative. We say 
earliest, for, without raising any harder question, if the possessor 
be not the earliest or his representative, but a disseizor, for in- 
stance, or a finder, there is one person as against whom his 
possession is not protected. And possession is not called owner- 
ship unless it is protected against all. The words “ immediately 
successive” are inserted to meet the case of abandonment. The 
common law as to animals fere nature, illustrates the fact that 
the essential elements of ownership are what we have stated. 
The so-called right of user in the owner is not derived from the 
law. Any man, unless restrained, may use any thing he can lay 
his hands on, in any way he can devise. But the analysis is not 
yet complete. The law adds to the primary constituents the pos- 
sibility of substitution in the objects of the duties in question. 
When this is accomplished by delivery, there occurs only a rep- 
etition of the previous case; that is, we have a protected possession 
as before, though the possessor is changed. But the same result 
may be obtained while the possession remains with a third person, 
€.g., by conveyance or descent. The rest of the world will owe a 
duty to the purchaser or heir in this case, in most respects the 
same as that owed to the actual possessor before. This gives to 
title a more extensive signification than protected possession, and 
makes of it that metaphysical entity which a lawyer gets to regard 
as a positive thing, changing hands from time to time, like coin or 
other tangibles. It would be possible indeed to postpone title by 
conveyance, etc., without possession, to the subdivision next to be 
suggested, but perhaps with more inconvenience than advantage. 
The text-books commonly treat, under the head of sale, title by deliv- 
ery, in which case sale is analogous to gift, title by conveyance, and 
title by contract which turns into a conveyance on the occurrence 
of some event. While on the subject of successions it might be 
desirable to point out the extent of the conception. Thus agency 
resembles conveyance and descent in so far that in each ease there 
is an aggregate of rights and duties analogous to a persona which 
remains unchanged in spite of the substitution of successive nat- 
ural persons as the object of such duties, and as entitled to such 
rights. When the agent assumes a part of his principal’s persona, 
the latter is not necessarily excluded from it to a corresponding 
degree, as is the case between grantor and grantee, or decedent — 
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and executor or heir, but this does not seem to affect the resem- 
blance, any more than the fact that the duty is still in form owed 
only to the principal. It is to be observed that the various means 
of succeeding to the position of object of the duties explained, 
or as it is commonly expressed, of transferring title, are consid- 
ered in the text-books from the point of view of right. The same 
is equally true of the learning of estates, involving the duration of 
such position, and the occupation of it by one or more. These 
two subjects, moreover, constitute much the most considerable 
part of the law of property. But as we have said already, the 
side of the shield contemplated is unimportant, if it is not suf- 
fered to become a source of delusion. 

Without pausing to discuss the exact place of duties to judges, 
and other law arising out of what might be called a status inde- 
pendent of a relation (e.g., the law of contempts), which, on 
practical considerations, might belong elsewhere, we come to a 
class of relations which belong in the general division we are now — 
considering, and which, like ownership of a specific thing, are 
correlative to a duty from all the world, but which, unlike it, are 
peculiarly burdensome on a particular individual. Here we are in 
the midst of very difficult questions, as to which we can only offer 
a few suggestions de bene. If we are right, this subdivision should 
include or refer to easements, contracts, and some other obliga- 
tions, and status so far as involving a personal relation, domestic 
or other, if this be a proper title at all. To explain. It is pretty 
decidedly to be inferred from Lumley v. Gye, 2 El. & Bl. 216, that 
an action would lie against a stranger to a contract for forcibly and 
maliciously preventing its performance, with intent to cause a 
loss to the plaintiff, the contractor, which the defendant knew 
would follow his act. If this be so, it would seem that the dis- 
tinction between jura in rem, in the sense of rights against all the 
world, and obligations, which are also called jura in personam, and 
supposed to be rights against a particular individual only, is not 
absolute as Austin supposed it, but that the latter are simply a 
class of jura in rem, which are more likely to be infringed by a 
certain person, (i.e., the party obliged) than by the rest of the 
world, and the parties to which are subject to more extensive lia- 
bilities than others. Other reasons for this belief will appear 
shortly. Assuming it to be well founded, it will nevertheless be 
observed that if contract were approached from the side of duty, 
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the duties of strangers only would fall on this side of the divid- 

ing line, and those of parties would be considered in a new 

division, duties of persons in particular relations. But the right 

may be thought of as a single right, more or less qualified, against 

A., B., C., and all the rest of the alphabet, that A. shall do a 

particular thing. Whether on this ground both classes of duties 

should be kept together, in one division or the other, with a cross - 
reference to point out that a distinction exists, is a question of 

detail. 

An easement, like a contract, is a right as against all the world,! 
but imposes a particular burden on the servient owner. But it 
may be said, the duties imposed on the parties to contracts are 
often positive, whereas, as Austin lays it down in a different con- 
nection, that of a servient owner is always negative. If there be 
any ground for a legal distinction between duties to do and to for- 
bear, it is sufficient to observe that some easements impose positive 
duties; e.g., to repair fences. There is perhaps one minor differ- 
ence which should be adverted to. Easements being rights of 
qualified enjoyment or possession of a particular thing, are more 
nearly connected with the complex conception property, which we 
have just explained. Again, the duty of a servient owner is with- 
out doubt generally negative, and that of a party to an ordinary 
contract is generally positive. In contracts, therefore, the duty of 
the party obliged is all in all, and that of third persons is so rarely 
called in question, that it is hardly supposed to exist. Hence there 
is a fair question to which we have just alluded, whether contracts 
should not be kept for a fifth division. It is true again that although 
an easement may be created as well by way of covenant as by grant 
(a fact which marks in an interesting way the relationship we are 
insisting upon), and is presumably binding on a bond fide pur- 
chaser, without notice, other executory (true) contracts touching a 
specific thing would not have this effect. At law, such a contract 
(e.g., to sell) would not bind a subsequent purchaser, even with 
notice, but the remedy would have to be sought in equity. But it 
is immaterial, for the purposes of classification, whether equity or 
law gives the remedy, so long as a remedy is given. That equity 
would afford one in the latter case, is another evidence that con- 
tracts impose duties on all the world. 


1 This is not likely to be denied, and is very clearly implied by Sazby v. Man- 
chester, Sheffield, §-c., Railway Co., L. R. 4 C. P. 198. 
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As a matter of speculation our inference from Lumley v. Gye 
does not want reason or analogy. It is proper to say, however, 
that the doctrine that a party to a contract may be sued upon it 
for non-performance, although caused by vis major, looks the other 
way, and as the subject is not yet exhausted it may be held that 
the only remedy in the case we supposed is by action against the 
contractor, leaving him to his remedy over if he has one. Should 
this ever be so determined, it would perhaps justify the absolute 
distinction drawn between jura in rem and obligationes in existing 
schemes, and would certainly throw the latter into the fifth division 
we have spoken of. 

But at all events it remains the law that if the contracting 
party may be called the plaintiff’s servant, the master has an 
action per quod servitium amisit, although his only right to those 
services in our times arises out of contract. Were the contrary 
determination reached in the case of an ordinary contract, it would 
afford a reason beside those usually given for retaining the jus 
personarum or law of status, so far as involving a personal relation, 
as a distinct title. It is not material to our point whether the 
action is given to the master by the Statute of Laborers or whether 
it arises from the fact that the duties incident to a well recognized 
status were settled before a contract was ever heard of; as would 
seem to be shown by the fact that an action by a parent for en- 
ticing away his daughter has been sustained on the ground of loss 
of service, although there was no pregnancy and of course no 
actual contract of service.1 So long as anomalous duties exist it 
may be well to keep the ancient classification and put them under 
a separate head, either where they are provisionally placed above 
or in the fifth division. At the same time it is very clear that 
many of the component elements of a status or persona, e.g.., the 
capacity of an infant to contract, his liability for crime, the im- 
munities and disabilities of a slave, and the like, might as well be 
noted under strictly legal divisions such as we have suggested. 
Mr. Maine has noticed the transition from status to contract as a 
mark of progressive societies. To consider the relations of mas- 
ter and servant, and husband and wife, as originating in contract, 
is an innovation which may be a step towards treating them as 
dependent on contract throughout, and so toward the disappear- 
ance of the conception of status from the law. As things are 


1 Evans v. Walton, L. R. 2 C. P. 615. 
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now, we venture to say that more than one intelligent student, 
reading Kent’s chapters on master and servant, and on principal 
and agent, has wondered why they were separated by half a vol- 
ume, and where the one subject ended and the other began. 

We go back a little to make one or two more suggestions. 
There are several titles now in use which we believe it would be 
well to give up, and others which required explanation. Thus 
Austin, if we remember rightly, has shown the absurdity of the 
phrase incorporeal hereditaments. Bailment seems to us objec- 
tionable for other reasons. At the time the term was originated, 
delivery, like the conveyance of the legal title to land at the 
present day, so far passed the property to the bailee that a sale 
and delivery by him was good as against his principal.1_ This may 
have been that special property in the bailee which has left its 
impress on later law. It may be conjectured and would rather 
seem from the abridgments that, in those early days at least, there 
were few cases turning on other points than that of title in which 
the delivery of a chattel was the essential fact. But in modern 
times under bailments are collected matters not only of title but 
contract, and.of a kind which would be equally possible in the 
nature of things if there were no delivery or bailment at all. 
Not to mention the unsuccessful attempt to get in telegraphs, 
we find thrust into this omnium gatherum the duty of inn- 
keepers, which certainly never depended either on delivery or 
contract, but on the custom of the realm which compelled them to 
receive all travellers (with unimportant exceptions), and to be 
responsible for the safety of their goods and chattels infra hospitia. 
It is said in Calye’s case that “although the guest doth not deliver 
his goods to the innholder to keep, nor acquaint him with them, 
yet if they be carried away or stolen the innkeeper shall be 
charged.” We must add with regard to the usual subdivisions 
taken from the civil law that very generally where we find that 
law retaining its original form in the body of our own, it seems to 
us to be a source of anomalies and confusion. 

As an instance of a subdivision requiring explanation, we have 
already mentioned implied contracts. Under this head we find 
included both contracts which are truly express, and cases which 
are not contracts at all. If A. requests B., his grocer, to send him 
home a barrel of flour, and says nothing more, and B. does as 


1 Y. B. 21 H. 7, 89; See 2 E. 4, 4. 
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requested, there is a true contract on A.’s part to pay for it. It is 
called implied, and is so if that only means that A. does not put 
his promise into words or state the terms of it, but leaves B. to 
infer both from his acts. But that distinction is unimportant, for 
A.’s acts are intended to lead to the inference drawn, and therefore 
express a promise as well as words would have done. On the 
other hand, under the same head of implied contracts are often 
included another totally distinct class of cases which in fact are 
not contracts, but which are analegous to the obligationes quasi ex 
contractu of the civil law. Thus in some states, the law recognizes 
as a duty to be enforced by action the duty to pay taxes, which has 
been already alluded to as one.of those called by the name in 
question. But the law is confined to certain definite forms of 
action, and cannot proceed on a simple statement of the actual 
facts to enforce performance or award damages for non-perform- 
ance. The forms of action available for the recovery of money are 
or are supposed to be based upon a contract. Hence the law by a 
fiction supplies such elements as are wanting to make this duty 
into one. But a legal fiction does not change the nature of things. 
And a fiction which is only invented to conceal the fact that the 
common law does not afford a remedy in a case where one must 
be had, and which would be needless with another system of 
pleading and practice, like that of equity, cannot be allowed to 
affect a classification on the principles proposed. 

We return to our main subject. A duty, strictly so called, is 
only created by commands which may be broken at the expense 
of incurring a penalty. That which the law directly compels, 
although it may onerously affect an individual, cannot be said to 
impose a duty upon him. The law addresses itself to the thing 
to be done, not to the person affected, and does not punish his 
failure to co-operate. In the classification of principal rights, — - 
that is, of the great body of jurisprudence, this distinction is less 
important than the considerations which induce us to neglect it. 
Thus, on account of the practical cohesion of the conception prop- 
erty, we bring together under it not only the true duty to respect 
possession which is enforced by the action of trover, but likewise 
the quasi duty, the performance of which is compelled by the offi- 
cers of the law when they give possession to the successful plain- 
tiff in a real action. So again we do not distinguish between 
nuisances which the sheriff is ordered to abate, and those which 
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the court persuades the defendant to put an end to by inflicting 
damages. When we come to what Austin calls sanctioning rights, 
these reasons cease. In a classification by duties we cannot but 
doubt whether they would find an independent place. Take the 
case of a successful plaintiff in trover. He has undoubtedly a 
right to his damages, which he may discharge or assign. But 
when the law seizes and sells the defendant’s goods to satisfy the 
judgment, can the latter be said to be performing a duty? It would 
seem to be more proper that the sanctions should follow the duties 
to which they are attached. Having decided on this, we should 
put in the same class (with proper cross-references) equitable 
remedies like decrees for specific performance; although these 
may fairly be said to impose duties, sanctioned by liability to pro- 
cess for contempt. 

The place for pleading and practice presents some difficulties. 
In the time of the common-law forms of action the question 
was partly solved by placing rights under the remedies by which 
they were enforced. This, however imperfect, was a legal ar- 
rangement; for the distinctions between the different remedies 
were legal distinctions, and embodied a kind of philosophy of 
the law. If forms of action and the distinctions between law 
and equity are to wholly pass away, and the courts are by and 
by to enforce duties on a plain statement of the facts out of which 
they arise, the little of pleading that remains beside the name 
will come in with sanctions under the duty to which it applies. 
In an intermediate condition, such as most of the United States 
are now in, pleading retains an arbitrary element, which makes 
it more convenient to treat it separately. Practice does not seem 
to be a part of the law in any other sense than parliamentary law, 
or the by-laws of certain corporations. If it goes into the corpus 
juris it is for the practical convenience of lawyers, and it will, of 
course, have a separate place. 
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THE TRIALS OF TROPPMANN AND PRINCE 
BONAPARTE. 


THE story of the massacre of the Pantin fields must still be freshly 
remembered by all whom these pages are likely to reach. Neither 
the temptation to the act nor the act itself furnished any legitimate 
cause for peculiar interest. The purpose was plunder. The plan 
and execution comprehended only a coarse and brutal slaughter. 
The criminal was quickly caught, tried, convicted, and executed. 
Yet in spite of the threadbare vulgarity of every feature of the 
villany, its very monstrousness and cold-blooded ferocity awoke 
throughout all Europe and the United States that eager curiosity 
which every man calls repulsive in his neighbor but entertains and 
satiates in himself. The whole family of Kinck were slain. The 
father and eldest son perished separately, apart from and shortly 
before the rest. The mother and the five younger children were 
immolated and buried together in the Pantin field. The last slain 
were the first discovered ; and while an unnatural and horrible sus- 
picion pointed to the father and eldest son as the slayers, Tropp- 
mann was seized upon a vague misgiving aroused by his own 
confused and self-condemning appearance. He took advantage of 
this shocking hypothesis to make a partial confession, to the effect 
that he had been an accomplice of Kinck pére in-the murder of the 
mother and children. This falsehood being soon exposed by the 
discovery of the bodies of the father and son, he next confessed 
that he himself was the sole executioner of all the victims. Soon 
after he again changed his tale, and asserted that he had accom- 
plices in the deed, and that they had done all the worst and more 
active portions of the work. This remained as his last statement 
and was the ground which he took at the trial. Naturally all this 
rendered the belief in his guilt universal. The world could not 
disbelieve what he himself would not deny. Wherefore, though the 
latest form of his confession left his guilt to be formally established, 
yet the real questions to be determined by the jurors were only 
whether he was the sole murderer, or only a sharer in the crime, 
and in the latter case whether he was an active participant or a 
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mere looker-on giving slight and insignificant aid. Such uncer- 
tainty as there was technically, if not substantially, did not attach 
to his guilt, but only to the degree of his guilt. In the contest his 
counsel appears to have given him but feeble assistance. In main 
part he did his own battle, single-handed, against the lawyers and 
the witnesses for the prosecution, and against the more dangerous 
and hostile court itself. 

The court was opened and an immense throng pressed in. 
Members of the corps diplomatique, magistrates, highly respectable 
and unctuous officials, especially ladies of rank in great numbers, 
also multitudes of fair creatures not to be elegantly named in 
English, crowded the benches and even dispossessed the advocates 
of their customary seats. The reporter for “ Le Figaro,” a paper 
of good standing in Paris, found himself obliged at the close of 
the trial to furnish an explanation or apology for grave defaults in 
his references to the audience. ‘And now,” he says, “let me 
add a brief postscript — the farce after the drama — to defend my- 
self from the charges preferred against me by divers of my lady 
readers. They are astonished that I should have been so far want- 
ing in ordinary politeness as not to have named some of the ladies 
who took part in (assistaient aux) the Troppmann trial. My excuse 
is simple: I noticed in the audience des dames et des femmes 
(translation would involve the loss of the peculiar flavor of the 
words). And that I might not run the risk of placing beside a 
respectable name the name d’une célébrité galante, I chose to hold 
my tongue. I kept careful watch over myself all the while, in 
order that I might be driven into no necessity for making apolo- 
gies, for which I have no taste.” Such was the various but dis- 
tinguished throng brought together by French tastes and French 
manners to witness the baiting by M. le Président of a low-born 
mechanic, the murderer of a family of ignorant peasants, of whom 
the mother at least was unable even to read. There was no ele- 
ment in the whole affair to excuse or palliate this morbid, and, at 
least in the women, odious curiosity. 

Very properly did “ Le Figaro” speak of the trial as a drama. 
Not only was the audience such as is wont to assemble at an opera, 
but the stage “ properties” were likewise there, displayed with 
managerial art. A large table occupied a prominent position, and 
upon it were spread out the blood-stained garments in which the 
victims had been exhumed ; tools found in the Pantin field, and 
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which it was supposed had been used in digging the shallow ditch 
wherein the bodies had been imperfectly concealed, and divers 
articles belonging to the slain and found upon Troppmann at the 
time of his arrest. Kinck pére was supposed to have been poi- 
soned with prussic acid ; so upon the table stood certain bottles 
holding chemical compounds, also a pleasant jar containing the 
stomach and viscera of the deceased, which had been subjected to 
chemical investigation. Beside these lay the broken knife with 
which it appeared that the mother and two of the children had 
been stricken down and lacerated. It cannot be denied that the 
mise-en-scéne was artistic and effective. 

The acte d’accusation was read. It was a document formidable 
by reason of its length, but vastly more formidable by reason of 
the extraordinary nature of its contents. It was a cross between 
an opening speech for the prosecution, and such an article as some 
skilled purveyor of sensational matter for the newspapers might 
prepare for the delectation of his readers. The circumstances 
attendant upon the discovery of the bodies ; the shocking details 
of their appearance, the several contradictory confessions of the 
accused, the tale of his arrest, all the circumstances tending to 
fasten the crime upon him, were given at length. In addition to 
this his whole previous life was passed in review. His moral, 
mental, and physical development was traced. The books he had 
read, the pursuits he had undertaken, the wishes he had expressed 
were all detailed. A thorough analysis of character, mind, and 
physique was made. From all this heterogeneous material con- 
clusions were drawn, and all in such shape. that one who had no 
extrinsic knowledge whatsoever in the premises must have seen at 
once that the material had been gathered and the inferences elicited 
by hands intentionally hostile, and with the obvious and consistent 
purpose of leading up to the one capital result, the commission of 
the murder by the accused. The moral to be drawn from a por- 
tion of this insidious narrative, a moral which at the time was not 
lost upon certain intelligent and observant critics, is not likely to 
be popular in these days. This moral was that education and a 
desire for knowledge are per se dangerous and suspicious things, 
and constitute proper evidence of guilty premeditation. Had 
Troppmann not known how to read, it could not have been recited 
as bearing seriously against him that he had read some books and 
romances not likely to have an improving influence. Had he not 
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developed a strong taste for chemistry, it could not have been per- 
emptorily urged that he knew how to make prussic acid, and had 
therefore poisoned Kinck the father. In view of his confession, 
his ability to make the acid might have been shown. But the 
books which he had read were less fitting evidence. In either case 
the emphatic dwelling upon these facts in the Acte, which was 
properly only the indictment or bill, was inexcusable, at least ac- 
cording to our notions. 

The acte having been read, Monsieur le Président entered upon 
his peculiar duty. This functionary has the task of cross-examin- 
ing, it might as well be said at once, the task of badgering and 
bullying, the accused with the view of driving him into confession, 
admissions, or self-contradiction. As he is by no manner of 
means a judge, so the French are honest enough to refrain from 
bestowing upon him that honorable title. They call him, in un- 
professional nomenclature, “ the President.” 

This personage now bade Troppmann rise, repeated to him his 
name, age, birth, and other statistical matters, and then proceeded 
as follows: “ Your family was in troubled circumstances. Your 
father’s affairs were in a very bad way. Your father had, for a 
long time, been vexed by incessant lawsuits. You yourself were 
a clever fellow and a very skilful mechanic. You were your 
mother’s spoiled child. Yes, as ill luck would have it, you were 
the object of her especial affection. Where you were concerned, 
she was so weak that she always let you have your own way, and 
under all circumstances she took your part. Till what age did 
you stay with her?” 

Having obtained an answer to this sudden question, M. le Prési- 
dent returns to his portrait-painting: “‘ From youth your character 
appears to have been exceptional in a young man. You were 
secretive and taciturn; thoughtful; and you had no intimates. 
Already the violence of your temper was excessive. Your sole 
ambition was to acquire riches by any possible means. I find evi- 
dence of all this in the information. One day, as we hear, you 
quarrelled with your brother Edmond; you struck him in the 
forehead with a hammer, and as the blood spurted from the wound, 
he cried: ‘Thou art another Cain.’” The prisoner eagerly denied 
that there was any foundation for this story. M. le Président: 
‘“ We have not summoned your brother. We felt that to do so 
would be too cruel. But he has spoken of you in these terms: 
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‘ My brother is a dog that bites, but barks not.’”” Prisoner: “ My 
brother never uttered such a word!” 

After adding a few insignificant touches to his portrait, the 
president laid on one that was masterly: ‘‘ Well, at Roubaix no 
one ever noticed in you, though you were then not twenty years 
old, any of those irregular habits which are usually found in young 
men of that age. You came in regularly at eleven o’clock every 
night. But still you talked constantly of your craving for riches. 
A girl, Sophie Mayer, whom you had for a mistress, has said so.” 
A pregnant sentence! The presiding officer at this judicial sitting 
throws in the face of the prisoner the heinous charge of regular 
habits. But, quite @ la mode Frangaise, he shows his idea that a 
young man may be so exemplary as to become an object of sus- 
picion, and may yet at the same time be keeping a mistress, and 
all at the unripe age of less than twenty years. 

M. le Président continues: “* When you came home to Cernay 
you found your parents in a destitute condition. Thereupon you 


devised this abominable plan for the immolation of the Kinck 
family.” 


The president, as at one time and another he elicits from the 
prisoner statements contradictory of some one of the various in- 
consistent confessions previously made by him, is wont bluntly to 
say to him: “ You lied, then, Troppmann, when you said so?” 
He uses the French verb mentir, which, unless we mistake, is no 
less insulting and offensive a word than our own “ to lie:” “ vous 
mentiez alors, Troppmann, quand,” &c., &c. 

Though Troppmann adhered steadily to his assertion that he 
had accomplices who were the chief criminals, yet he obstinately 
refused to give up their names or to furnish any clew for their de- 
tection. M. le Président, of course, felt himself much aggrieved . 
at this, and bound by the duties of his position to prove, if pos- 
sible, that the entire story of accomplices was a fabrication. Nor 
did he spare any efforts to do so. The obstinacy of the prisoner 
in clinging to the assertion was peculiarly irritating to him and 
incited him to unusual exertion. Frequently he gave the prisoner 
the lie direct upon this point. At one time he exclaimed: “ Eh 
bien! I tell you it was you, and you alone, who assassinated Jean 
Kinck in order to rob his family. It is all an utter fable about 
these persons whom you say that you accidentally happened upon 
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in the midst of the villainous crime of highway robbery, and who 
joined with you to slay Kinck. 

The prisoner stated that he obtained from Kinck the money to 
pay for certain articles which he had purchased. M. le Président 
broke in with: “ Yes! You spent your victim’s money! You dis- 
played an ingenuity which, without extravagance, I can describe 
as hellish ! ” 


M. le Président: “So then, you assumed the name of Jean 
Kinck, whom you had poisoned and robbed?” Prisoner: “I 
killed and robbed him no more than the others. Had I sought 
to do what you charge me with, I need only have poisoned the 
whole family and not have attempted a thing so impossible, even 
so stupid as that.” M. le Président: “There was on your part 
a wonderful forecast and skill in execution, which prove you to be 
by no means so destitute of intelligence as you would like to 
make out.” 

This persistency of the prisoner on the point of accomplices 
was fast driving the president beyond the power of self-control. 
From time to time he burst out with exclamations of disgust and dis- 
belief, delivered with an emphasis of gesticulation which could not 
be photographed in the reports, but which is left to be imagined : 
“ Miraculous circumstance!” he cried; ‘this extraordinary ac- 
complice, after having committed the crime almost without assist- 
ance, leaves you to enjoy all the plunder! Come, these accomplices 
display such unwonted and marvellous traits that it is impossible 
for any one to believe in their existence.” 

Coming to the consideration of the entrapping by Troppmann of 
his victims, his meeting them in Paris, and the snares which he laid 
for them, M. le Président dwelt upon the drive to the Pantin field, 
narrated with horror the sang-/roid with which the murderer had 
chatted with his victims, and told how, when arrived at the spot, 
he had first taken out the mother and two children, and had left 
the other three for a few minutes in the carriage. ‘“ We know 
what the other children did while they waited in the carriage. 
They showed their joy at again meeting their father. Yet alas 
for the poor little creatures! Long ago had their father been slain ! 
Arrived at the spot, you struck the mother with a knife. She did 
not utter a sound. You dealt her thirty-five or thirty-six 
savage blows. You attacked her like a. wild beast (vous vous 
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acharniez sur elle). The knife was the only weapon used in killing 
her. Alfred also you struck in the same manner, in the neck, with 
the knife only. His body bore some traces of his having made 
resistance ; that is to say, he was wounded in his hands, as if he 
had instinctively raised them. As for Hortense, you smashed in 
her head with a blow of the pickaxe. Is all this true?” Pris- 
oner: “No, it is not true. It was the accomplices who gave the 
blows. . . . As for this pickaxe, I should like to see any man 
who could wield it so easily as you declare that I did.” M. le Prési- 
dent: “ Oh, the physicians have examined you; though you may 
not be a powerful man, yet there is no doubt but that you are 
remarkably quick and agile. Moreover, as a mechanic, you have 
gained an undeniable correctness of eye and precision.” Well 
might the poor wretch despair, when even his skill in his trade ap- 
peared thus to turn against him. 

At last, M. le Président, having hunted his quarry to and fro 
over the whole ground of the anticipated testimony for the prose- 
cution, let him drop. The witnesses were introduced. Cheerfully 
encouraged by the Court to go as far as they could against the ac- 
cused, they tried to acquit themselves satisfactorily. A butcher 
boy first took the stand, and told how he had made the discovery 
of the place of burial of the mother and children by the feeling 
and appearance of the sods. The president turned to Troppmann: 
“ Troppmann, for one moment be sincere. Indulge in so much as 
an approach toward penitent feeling! though as yet you have by no 
means done so. Itwas you whoslew Gustave?” Strange to say, 
this touching and persuasive appeal failed to elicit from the accused 
the desired confession. The trial was left to proceed in regular 
course. 

Photographs of the corpses had been taken at the morgue, shortly 
after their exhumation. These hideous pictures were now pro- » 
duced and shown to Troppmann. The president bade him look at 
them, for they were his victims, and he ought to recognize them 
in the plight in which he had placed them. He contemplated them 
without visible emotion other than was betrayed by a slight smile, 
and answered that he did recognize them. 

The sister of the slaughtered woman was next introduced, clad 
in deep weeds. Not that she had a syllable of testimony to give 
concerning the murder, but because the French mind required, 
for the picturesque strengthening of the lights and shades of the 
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trial, a sketch of the domestic bliss in which the Kinck family had 
dwelt together. M. le Président gave her the cue by his question : 
“ Was there not a rare degree of attachment in this household?” 
“Ah, yes!” sobbed the bereaved sister. She finished somewhat 
feebly ; without the help of the president she would have failed 
utterly to play her allotted part. Her husband was next placed upon 
the stand for the same purpose, and, beneath his more vigorous 
handling, the colors were somewhat deepened. M. le Président 
opened the way by saying, “ Your sister-in-law was a profoundly 
estimable woman, and an example to mothers!” to which the 
brother-in-law made an eloquent response. A neighbor was called 
to the same point. M. le Président: “You were a neighbor of 
Kinck. Tell us something about the family.” Witness: “ Jean 
Kinck was an extremely brave man and the best of husbands ; his 
wife, likewise, was courageous, and a very good housekeeper.” 
M. le Président : “ They loved their children?” Witness: “ They 
adored them.” M. le Président: “ And the children?” Witness: 
“They were models of filial affection. I knew them well; they 
were at my house from morning to night.” The president did not 
stop to inquire why children, so loving and so loved, were wont to 
spend the whole day at a neighbor’s house ; but hastened to ask: 
“Kinck had a large property?” Witness: “ Yes, he had a for- 
tune earned by his own toil,” &c., &c. All this matter of course 
had nothing whatsoever to do with the question of whether or not 
Troppmann had murdered the Kincks. But esthetically such tes- 
timony was needed. The judicial drama would have been grossly 
incomplete without it. 

Troppmann insisted upon it that he and Kinck had concocted 
together a scheme for making counterfeit money, expecting there- 
by to arrive quickly at great wealth. Beyond his reiterated state- 
ment, there was no testimony either disproving or corroborating 
the story. But it awoke. great indignation in the mind of M. le 
Président, who once remarked to the accused: “ Ah, this is your 
everlasting calumny against your victim. The jurors will not fail 
to appreciate it ;” and again, to a witness who referred to it: “ It 
is an odious libel on the part of the accused.” Troppmann tried 
to prop the unsatisfactory credence which was extended to him in 
this particular, by deducing from the remarks of a witness that 
Kinck had assigned different and inconsistent causes for under- 
taking the journey upon which he was slain. M. le Président in- 
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terrupted him: “ For ever this same plan! After you have slain 
this ill-starred man, you slander his character.” Troppmann: “I 
have no such plan.” M. le Président: ‘ You have brought to this 
hearing nothing but a string of calumnious falsehoods against your 
victim. In recalling such monstrous crimes, you have not a single 
tear, not a tone of feeling.” 

A female witness stated that she had sought to dissuade Madame 
Kinck from going to Paris in search of her husband, because her 
daughter was ill, and she herself was in a bad condition. M. le 
Président interrupted: “She was in a family way; that is not a 
bad condition!” whereupon the elegant audience of Parisian ladies 
and quasi ladies burst into loud laughter at his honor’s little joke. 
There were other dashes of this species of wit to enliven the pro- 
ceedings. A witness testified that he had been with Troppmann 
ata ball. M. le Président: “ Were you alone with him?” Wit 
ness: “ Oh, no, I had a woman with me, — you understand! I am 
not a married man.” This sally was hailed by prolonged laughter, 
in which Troppmann, the young man of offensively regular habits, 
bore a hearty part. 

The coachman who drove the family to the Pantin field, the 
scene of the massacre, was called. He was asked what they 
talked about on the way out, but said that he could not hear. “No 
matter,” quoth the president, “there is no dispute about that. 
Troppmann, while leading his wretched victims to the slaughter, 
had the hardihood to entertain them with talk about the beauties of 
the neighborhood. When Troppmann came back for the three 
children who were left in the carriage, what did he say?” Wit- 
ness: “ He said, ‘come, my children, get out, we have decided to 
wait here.’” M. le Président: “ You hear, Troppmann; there is 
no heart here, save only your own, that does not shudder with 
horror. You came to get these wretched little ones in order to 
slay them, and you call them ‘ my children!’ It makes one’s blood 
run cold. Answer me.” Troppmann, upon whom the President’s 
eloquence seems quite thrown away, coolly replied, “it is true.” 

A gendarme stated that Troppmann had spoken to him concern 
ing Pantin and Roubaix. Troppmann positively denied it, and 
declared that it was a fabrication of the witness. M.le Président: 
“Then this witness, like all the rest of them, does not speak the 
truth?” Troppmann: “No.” M. le Président, to the witness, 
ironically: “ You see, witness, you also are a liar!” 
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A physician was called who had examined the bodies, and who 
was required to give a description of them. His effort to do so 
was extremely vivid and shocking. As he passed from one to an- 
other, he became more and more wrought up, and finally he began 
to sketch the whole scene, as it had established itself before the 
eyes of his imagination: “‘ The little daughter, Marie Hortense, 
had a great gash from a knife, which laid open her abdomen so 
that her entrails gushed out. The knife was broken by the blow. 
Her skull was broken in. Her death agony must have been some- 
thing absolutely terrible ( foudroyante). But even all this did not 
satiate the murderer. He glutted himself (i s’est acharné) upon 
this wretched child, and mangled her with his pickaxe. Her ear 
was torn off; her eye was gouged out; her skull was shattered.” 
Here the witness broke down beneath the influence of a horror which 
was shared by all his hearers, save only by Troppmann, who lis- 
tened with perfect impassibility. The doctor recovered himself 
and went on, but we shall spare the reader the further recital. At the 
close, the Court propounded to him a “ delicate question,” which, 
however, it appears that he had already answered in the prelim- 
inary proceedings. This delicate question, certainly objectionable 
upon any other than the extraordinary hypothesis that this medical 
gentleman was judicially known to M. le Président to be an expert 
in murder by violence, was simply : “‘ Do you believe that a single 
individual could have committed these six murders?” If the 
presiding functionary had felt a doubt about the propriety of the 
query, the doctor, at least, felt no modesty or hesitation in framing 
an answer, all-important as that answer must be to the prospects 
of the accused. “I need not even have recourse to suppositions 
in this matter. It is enough that I bethink me of the nature of 
the wounds. The knife was the only weapon used for despatching 
the first group —a babe two years old — the mother struck sudden- 
ly—achild that scarcely defended itself. All this might have 
been accomplished by one man in four or five minutes. With the 
second group no knife was used, but they were strangled. To 
strangle two children is a short job. A terrible blow of the pick- 
axe did the work for the third.” M. le Président: “ You con- 
clude, then, that the murderer was alone?” Witness: “ That is 
my conclusion, and I am positive in it.” Defendant: “I believe 
it is utterly impossible for a single man to have done all that ; that 
is my opinion, and I am sure there are many here who agree to it.” 
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Another physician was called. He was of opinion that “ the 
very nature of the wounds proved that they had all been committed 
by the same hand.” This species of testimony seems to us to leave 
the experts in handwriting very far in the rear. Here is a doctor 
who can recognize a peculiar style in a blow, that tells him by 
whose hand it was dealt ; and not only this, but where three per- 
sons have been stabbed, two strangled, and one struck by a pick- 
axe, this same skilled observer can still mysteriously see that all 
the deeds were the work of a single hand. “In the first group, 
the mother was struck from behind; the babe of two years old 
was unable to resist ; only the little boy even attempted a defence. 
All three were slain with the knife. The knife breaks. ‘The mur- 
derer strangles the rest. There were two distinct processes, de- 
signed by the accused to accord with the age and power of resistance 
of his several victims. It is my absolute conviction that there was 
but one murderer. I will further say, that according to my notion, 
Troppmann was well able to have committed, by himself, all six 
murders.” It is open to doubt whether even the rigid doctrines 
of the English criminal law could have bridled the picturesque 
fancy and lively tongues of these emotional Frenchmen. 

But there was more testimony of the same sort still to come. 
One of the physicians was recalled, and asked if he had examined 
the accused. Witness: “ Yes; he is weak in appearance, but he 
has a very strong thumb. Besides, in his profession as a mechanic 
he has acquired great dexterity and precision of movement. I am 
sure that he could have strangled the two Kinck children, one with 
each hand, as easily as a Hercules.” Troppmann: “ The two! 
But the third! do you suppose he would have been such a fool as 
to wait for me?” Witness: “The third might have been struck 
first of all with the pickaxe, and it was as the other two turned to 
fice that they were caught and strangled.” A “ profound sensa- 
tion” was remarked among the audience as this testimony closed. 

The last day of the trial came, and the elegant and distinguished 
personages in the audience had increased to such a number that 
the newspaper reporters abandoned in despair the attempt to enum- 
erate them. A small pamphlet entitled “ Etude medico-légale sur 
Troppmann,” was hawked among the benches. Some read it, and 
found that it was an argument to prove that he was the victim of 
monomania at the time of the commission of the murder. Others 
amused themselves by looking at the defendant, and asking him, 
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with true French politeness, how he had slept the night before. 
He answered that he had “slept very well, —the sleep of inno- 
cence, you know.” 

The proceedings of this day are not of especial interest for our 
purposes. A little unimportant testimony was introduced, and 
then the counsel delivered their arguments. M. Lachaud appeared 
for Troppmann. He began in a manner which may appear some- 
what singular. He feared that many persons might conceive that 
he had done something odious and disreputable in undertaking to 
act as counsel for the defendant. He wished to explain clearly to 
such cavillers, that he had done only his duty as an advocate, only 
what the technical honor of his office as a counsellor bound him to 
do. The doctrine of professioral ethics was sound enough, but 
such deprecation of popular blame for appearing for one’s client is 
hardly the manner in which counsel in our country are apt to enter 
upon an earnest defence. But the learned gentleman quickly made 
up for a bad beginning, by going inexcusably far in a less correct 
exposition of his duties, and of his fulfilment of them. “I con- 
jure you, then, to shut the doors of your consciences against prej- 
udice. Have the courage and the patience to hear me. Listen to 
me, and I will seek to lay bare THE TRUTH before you; yes, 
THE TRUTH, such as I understand it to be, not as the accused 
wishes or imagines it. You do not conceive that I am here to recall 
and to make good all that he has said, for that would be to degrade 
my profession to the level of the lowest trades. It is true that I 
am here to defend this man, but before becoming his counsel I must 
also be his judge. The conduct of his defence belongs, and be- 
longs wholly and exclusively, to me. I shall present it to you like 
a man of honor, who speaks only according to his conscience and 
his belief.” 

It was, to a certain extent, excusable for M. Lachaud to explain 
that he did not propose to uphold the veracity of his client in all 
his statements, for it was neither possible nor desirable that incon- 
sistent assertions, the latest of which, by the avowal of that client 
himself, had been put forth for the express purpose of contradicting 
their predecessors. But what are we to think of this declaration, 
that the defendant’s counsel has no aim but to discover the real 
truth of the matter in litigation ; that he does not intend to pre- 
sent his client’s case, but impartially to extract the kernel of verac- 
ity. No lawyer intends to lie in his argument; but he intends to 
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suggest every thing whieh is favorable to his client and unfavorable 
to the adverse party, and to support all such suggestions by every 
honest consideration, and every item of evidence which can be 
brought to this service. Certainly he is no judicial seeker after 
abstract truth. He does not examine his client’s cause judicially 
and satisfy himself of its justice before he enters into it as counsel. 
To throw into an argument the weight of personal character, by an 
expression of private opinion, is with us considered, and rightly 
considered, very unbecoming. Certainly the prevalence of such a 
habit would prove terribly demoralizing among members of the 
bar. But how far does this fall short of the deliberate statement 
of the French advocate, that he is his client’s judge, and that he 
is resolved to make his way to the absolute truth of the matter, 
and to drag it forth for the enlightenment of the jury. 

The argument which followed this objectionable exordium, if we 
may judge from the newspaper reports, was as weak as might have 
been expected from the difficulties of the case, though the reporters 
spoke of it in terms of polite praise. If it was not the promised 
elucidation of unalloyed truth, it was almost equally useless to the 
prisoner. The judge asked Troppmann if he had any thing to say 
to the jurors before they went out. He answered that he had not. 
They retired to deliberate. He proposed to his guards to play a 
game of cards to while away the time till their return. They were 
out but a short time, however, not leaving much leisure for this 
recreation, before bringing back a verdict of guilty, without ex- 
tenuating circumstances. Again the Court offered Troppmann 
leave to speak in his own behalf. Again he smilingly declined to 
say any thing. The Court retired, deliberated for five minutes, 
returned, and pronounced sentence of death. 

It ought, perhaps, to be taken into consideration in the criticism 
of this Troppmann trial, that the crime was so utterly heinous as. 
to render it impossible even for stoical men to contemplate it with 
entire calmness. The merciful might make due allowance for the 
false confessions which might conceivably have been achieved by; 
the peine forte et dure of the preliminary examinations. But after 
mercy had been exhausted in imagining doubts, which none could 
seriously entertain, it remained the conviction of all men that 
Troppmann was the guilty creature. Something of irrepressible 
indignation must perhaps be pardoned in any ordinary human be- 
ing brought into loathsome contact with such a wretch, the witness 
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of his unremorseful conduct, and of his false devices for escape. 
But such considerations can only feebly extenuate, and by no 
means excuse, the conduct of the functionary who should have re- 
membered that he filled a judicial office, and should have respected 
his high duties, even at the cost of a severe self-control. An Eng- 
lish or American judge could and would have done so; but the 
French president probably never so much as recognized the pro- 
priety of the effort. 

The superficial aspect of the trial of Prince Pierre Bonaparte 
was vastly less offensive. In his crime there was nothing to create 
an equally deep horror. In his rank and connections there was 
much to propitiate at least decent treatment. Upon the whole, 
he received decent treatment. The acte d’accusation was 
tempered like the wind to the shorn lamb. Troppmann’s 
prior life exhibited nothing worse than a taste for yellow-covered 
literature, for chemistry, and for riches, yet in the acte all these 
traits were so grouped and colored as to resemble evidence of guilt. 
Prince Pierre’s prior career had been “ orageuse”’ in the extreme. 
He had even slain many men before Victor Noir dropped beneath 
his pistol. There was in his stormy history ample material for an 
acte which should read like the memoirs of a corsair. But no such 
document was concocted. That which was really read in court. 
was quite simple, not quite so naked and technical a recital of 
charges as our indictment, but a narrative not very rambling, nor 
gravely impertinent. The gensdarmes who had charge of Tropp- 
mann were directed to call him Monsieur, a courtesy not always 
extended to defendants under criminal charges. But this sole mark 
of respect which was paid to him fell far short of the delicate con- 
sideration which was continually manifested for the Prince. Wit- 
nesses and counsel were frequently reminded that the accused was 
choleric, and that he was not to be provoked by censorious lan- 
guage, or by injurious reflections. Troppmann was continually 
informed by the judge that he was the sole murderer of eight per- 
sons, and was told with great precision how and why he murdered 
each ; but when the prosecuting counsel in the latter trial so far 
forgot himself as to speak to or of the Prince as guilty of the 
murder of Noir, before the jury had determined whether the death 
which he had avowedly inflicted upon the deceased was murder or 
manslaughter, the Court interfered, and rebuked the premature use 
of such language. Moreover, the tribunal before which the Prince 
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was tried at Tours, was one of extraordinary dignity. The jurors 
were selected by lot from among old men holding respectable offi- 
cial positions. It was called “ La haute Cour de Justice,’ and, at 
least so far as its composition was concerned, it deserved this ven- 
erable title. 

But the best efforts that could be made to preserve an appear- 
ance of external propriety, so exceptional and so contrary to 
the traditional habits of French courts, met with very im- 
perfect success. The judge, or president, practised a praise- 
worthy self-restraint, and made attempts, which however were 
crowned with but limited success, to restrain the violence of the 
advocates and of the witnesses. For advocates, witnesses, and 
defendant were alike furious, and occasionally broke away from 
all control to indulge in wild and extravagant bursts of hos- 
tility and rage. Apart from the more superficial attributes, there 
were, of course, the peculiar underlying principles which control 
the general conduct of criminal trials in France, and which were 
necessarily unalterable. The judge interrogated and examined 
Prince Pierre, not so roughly as he might have done, but still with 
reasonable thoroughness. He addressed him continually with 
questions and remarks while the witnesses were giving their testi- 
mony. The prince threw in his comments when and where he 
chose. Often there were five-handed contests, in which president, 
defendant, witness, and counsel for prosecution and defence took 
active and vigorous parts, and bandied contradiction, abuse, and 
sometimes even defiance, with unrestrained and graceful freedom. 
The prisoner’s past life was, of course, considered proper material 
for investigation, and for free use in evidence and argument. M. 
le Président refrained from meddling much with it: ‘ Mention 
has been made,” he said, “ of several occurrences in your previous 
career; but I do not wish to pay any particular attention to these. 
If they are mentioned hereafter in the course of the trial you will 
then explain them. Still I must recall one affair. In 1848 you 
were fined 200 francs for an act of violence committed upon one 
of your colleagues in the national representation.” The Prince: 
“ Yes, but it was because I had been outrageously insulted, as well 
as my comrade, the keeper of the seals, M. Odilon Barrot.” The 
president then read the judgment which had been rendered 
in this matter. The Prince: “I declared at the tribune of the 
Chamber that this act was not intended by me to show any want 
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of respect towards my colleagues. This explanation was satisfac- 
tory to the Chamber and to the president.” 

M. Ulric de Fonvielle, the only eye-witness of the tragedy at 
Auteuil, was called. It will be remembered that he had gone to 
the Prince’s house with Noir, and that their errand was to deliver 
a challenge. He expressed a desire to go far back in his history, 
and to tell a long story in order to introduce properly the tale of . 
the fatal day. The court refused to allow this, and obliged him to 
come at once to the narration of the event itself. M.le Président, 
apparently taking judicial notice of the code of the duel, asked 
how the two came to go directly to the house with the challenge 
instead of seeking to be put in communication with the seconds 
of the challenged man, contrary to the established usage of the © 
duel. “Mon Dieu! M. le Président,’ exclaimed De Fonvielle, 
‘“* Many a time have I been second in such affairs of honor, and I 
beg to say that they are always conducted in this manner!” 
“Once more,” replied the unconvinced president, “I must say to 
you that you ought never to have gone in person to Auteuil.” De 
Fonvielle: “I had no reason for not going there. I could not 
anticipate such a scene of violence on the part of the Prince, 
although I did know very well that we were going to encounter an 
assassin at Auteuil!” The Prince angrily interrupted: “ Assas- 
sin! Ah, you are all of a piece, you fellows! You forget all that 
has happened from the affair of the Rue Saint Nicaise to that 
of the Orsini bombs. Assassin! it is you yourself that are an 
assassin!’’ M. le Président, taking this little passage quite calmly : 
‘“ Witness, you ought to have taken a more temperate young man 
to Auteuil on such an errand.” De Fonvielle: “ Though he was 
young, he was very governable. He was going to be married in a 
few days.” M. le Président: “ You had a revolver with you ; what 
was that for?” De Fonvielle: ‘Oh! Mon Dieu! It is my habit. 
Being a journalist I have to be out late at night. And I have 
known of gentlemen being knocked over the head and beaten by 
the emissaries of princes and dukes.” M. le Président: “ Still I 
must say that it was a very strange thing for you to go armed to 
the Prince’s house, when you were going as a second.” It is 
amusing to see the court taking judicial cognizance of the duel- 
lists’ code, laying down the sound rules, and getting into a warm 
dispute with one who seems to have been a professor emeritus in 
such learning. 
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Another journalist, who was at the Prince’s house just after the 
affray, acknowledged that he also had a pistol. But he explained 
to the court that it was only a defensive, not an offensive weapon ; 
that it had been given him by his wife, and, as the court must 
know, wives never give their husbands dangerous weapons. The 
Prince, excitedly: “‘ Defensive arms are only cuirasses and hel- 
mets. I hope the high-jurors will be well able to appreciate what 
degree of belief is due to a comrade of De Fonvielle and Rochefort, 
those men who in spite of my imprisonment and consequent help- 
lessness do not refrain from insulting me in ‘ La Marseillaise,’ and 
have printed a gasconade about killing me after the trial is over.” 

After M. Fonvielle had given his testimony, divers witnesses 
were placed upon the stand in order to impeach his accuracy. He 
had sworn that the Prince had struck the only blow that was either 
struck or threatened. But some of these impeaching witnesses 
declared that when, fresh from the adventure, De Fonvielle had 
narrated the occurrence, he had either actually said that Noir had 
struck the Prince a good round blow, or had made gestures signifi- 
cant of such an occurrence. The president turned to him to in- 
quire what he had to say to all this: “* M. de Fonvielle, you have 
heard the witnesses. They give formal testimony.” De Fonvielle: 
“Sodo I. I give formal testimony.” M. le Président: “They 
have seen a gesture made by you in giving your account of the 
affair.” De Fonvielle: “I deny it altogether. My narration is 
formally made. I am the only person who saw the occurrence. 
I have told it just as it was and I stick to my story.” 

M. Grousset was next called and asked whether he was related 
to the Prince. He answered: “ Letitia (the Prince’s mother) had 
so many lovers that I cannot say but that I may be related to 
him.” The Procureur-Général objected to such language. But 
apparently the court did not think it worth while to administer 
any rebuke, and Grousset went on with his testimony. 

The famous journalist Rochefort was next introduced. He tes- 
tified that he also had a duel with the Prince in process of prepar- 
ation, and that he had expected to have fought him on the day 
following that upon which this untoward murder took place. “I 
had mentioned my expectation to my friend Arago, who thereupon 
said to me: * Take care! the prince has an abominably bad reputa- 
tion,’ —I only repeat what was said to me, —‘ they do say that he 
is a terribly low scoundrel.’” M. le Président: ‘ Really such 
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language cannot be tolerated. The defendant is under the protec- 
tion of justice and must not be insulted.” Rochefort: “I can 
only say that the insult is none of my own concoction. I only 
repeat what was said to me.” 

The brother-in-law of Victor Noir said that Victor had on a pair 
of tight fitting kid gloves which were unbroken after his death, 
and was sure that had Victor struck the Prince the gloves would 
have been split. Upon the basis of this circumstance the witness 
formed and frankly stated his conclusion, that “the Prince had 
lied.” By this time the president seems to have given over his 
vain and fatiguing efforts to keep the witnesses for the prosecution 
in order, and the remark passed unrebuked. 

M. Siebecher stated that De Fonvielle wore trousers which were 
cut ‘ according to the American pattern, that is to say, were fitted 
with a pocket specially shaped to carry a revolver.” 

Two witnesses fell into a hot dispute about a remark attributed 
to De Fonvielle, to the effect that the Prince had been struck by 
Noir. Lechantre, a butcher, swore that he had stood close by and 
had heard the words. Flautsch, a witness on the other side, 
swore that he also had been by and that the words had not been 
used. Lechantre stood up manfully for the truth of his assertion. 
Flautsch answered back that the words could not have been spoken 
without his hearing them. Lechantre retorted that if that was 
the case then obviously Flautsch was not on the spot. Lechantre 
appears to have had the stoutest tongue and to have come off best. 
Perhaps a Frenchman might fairly maintain that though such a 
controversy may be grossly undignified, yet it may enable the jury 
to weigh the respective claims to veracity of the disputants more 
correctly than our system does. 

The counsel for the prosecution now offered some singular tes- 
timony. A Garibaldian was called, and M. Laurier, the advocate, 
stated that he had summoned this witness in order to answer an 
impeachment of character which, it was true, had not yet been 
made, but which must be anticipated as sure to come. The testi- 
mony thus introduced concerned the moral character of the wit- 
ness, De Fonvielle, while in the Garibaldian militia. An English 
or American lawyer will smile with mingled incredulity and con- 
tempt when he hears that it was admitted without objection, and 
Kergomard, the witness, went on uninterrupted to say that De 
Fonvielle had been a very exemplary man ; that since this trouble 
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had arisen a story had got abroad of his having been engaged in a 
scandalous affair; but that a scrupulons investigation into his con- 
duct had utterly disproved the libel; that the real sinner had been 
quite another person, known to the witness, but whom he did not 
wish at present to name; though he might be willing to do so if 
the charge should be pushed against De Fonvielle; that further, 
the real offender was well known throughout the regiment, for he 
had been placed under arrest and expelled from the army. 

This vein of promiscuous anecdotage or scandal-mongering was 
found too agreeable to be checked. The court and the jury alike 
enjoyed and encouraged it. The next tale was in the Prince’s 
favor, and was told by a Viscount. The narrator had been chal- 
lenged by the Prince; they had actually met for the purpose of 
fighting. But the Prince had in the interval been convinced of 
his error. Wherefore he at once frankly walked up to his antag- 
onist, held out his hand, made his reconciliation, and thereafter 
turned all his energy to the punishment of the false tale-bearers. 
The witness pointed the moral of his story with the remark that 
this incident might serve to give the jurors some notion of the 
Prince’s loyal and generous nature. 

' Another witness told how cool and brave the Prince was in 
battle and danger, and how calmly he had seen him turn in the 
midst of foes to single out and shoot an assailant who had used 
insulting language to him. In testifying to his military prowess 
one witness had used the phrase that he had “ an eagle-glance, — 
a natural eagle-glance.” Apparently there must have been some 
mock-heroic air on the part of the witness, for the words, though 
foolish, would not otherwise have excited so much merriment. 
M. Laurier jeered at them and made the speaker appear in a 
ridiculous light. The Prince cried out warmly, “ Will M. le Prési- 
dent allow me to say that this brave officer has been shot through 
the chest at my side, and that if his rhetoric is not so fine as M. 
Laurier’s, he has vastly more courage than belongs to M. Laurier’s 
faction!” M. Laurier: “‘ The court has bidden me, though need- 
lessly, to keep myself cool. On our side it will be admitted that 
we have done so, perfectly, throughout the trial. But I am sub- 
jected to an unmeasured assault from the accused.” The Prince: 
‘“‘ You sneered in repeating the testimony of a brave officer.” De 
Fonvielle, springing up from a distant seat among the audience 
and extremely excited: “ You have simply assassinated Victor 
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Noir.” It was afterwards asserted by many, upon oath, that he 
added the dangerous words, “d@ mort! d@ mort! kill him! kill 
him!” <A great uproar was raised at once. De Fonvielle, still 
more excited, continued to cry out, ‘* You have assassinated him! 
— like a coward!” The tumult increased. The audience sprang 
upon the benches. The women gave way to terror. It seemed 
that there would be a hand to hand fight between the opposing 
partisans. M. de Fonvielle was almost torn in pieces by the gens- 
darmes, some of whom tried to thrust him into a seat, and others 
to drag him from the hall. The defendant was taken out. It was 
only by degrees, and after the gensdarmes had removed De Fon 
vielle, that order was restored and the proceedings were continued. 
An episode in the trial the next morning was the hearing upon 
this conduct of De Fonvielle. He was sentenced to ten days’ im- 
prisonment. 

From this interlude the court returned to the conduct of the 
trial, that is to say, to a farrago of all sorts of extraneous matters. 
The president read the proceedings relative to a caning inflicted 
once upon a time by the witness Rochefort upon a printer, for 
which the offender had been punished by law. He also stated 
that Victor Noir was with Rochefort when the chastisement was 
inflicted. Next he read the proceedings concerning an insult 
given and a blow threatened by Noir to a soldier. Laurier: “ But 
no prosecution grew out of this.” M. le Président: “The truth 
is explained in a letter from the Procureur-Impérial of Bordeaux. 
The magistrate of the town declined to follow up the complaint, 
because he had good proof that Victor Noir was at the time very 
drunk and did not know what he was about. But the magistrate 
took Noir into his private room and gave him a severe lecture.” 

The evidence was at last declared to be all in, though the story- 
telling might have been continued till the Arabian Nights had 
been rivalled. The counsel for the prosecution then began his 
speech. He had not made much progress in it before he touched 
upon the past life of the Prince. He began to tell stories of pre- 
vious affrays and murders done by this same violent hand. He 
told of a violent blow dealt to an aged man in the Assemblée; of 
another assault ; of a condemnation to death pronounced against 
the Prince for having slain an officer of the Pope’s gensdarmes 
and wounded several of the soldiery, in an affair which appeared 


to have grown out of still another murder previously committed 
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by the Prince; of the expulsion of the Prince by the British gov- 
ernment from the Ionian Isles. ‘ So,” he said, “ you see that 
when Pierre Bonaparte was Victor Noir’s age he had already three 
murders upon his conscience. Yet, Prince though he always 
remembers himself to be, many who have written of his life have 
called him an adventurer!” The Prince broke in, “ You see, M. 
le Président, there is a conspiracy to drive me beyond the bounds 
of self-control!” But the President only reminded him that the 
turn of his own counsel was coming, and that he ought to disap- 
point the schemes of his adversaries by maintaining the self- 
restraint which they sought to disturb. 

So the counsel continued to say what they pleased. M. Laurier 
drew a picture of Noir as the most amiable of men, “as gentle, 
faithful, and affectionate as a Newfoundland dog,” — such was his 
unique simile. “ But on the other side,’ he said, “we have 
Pierre Bonaparte ; wherever he has gone you find his path marked 
in tracks of blood. He has been a murderer in America, at New 
York; in Albania. In Africa he has broken the rules of military 
discipline. In Paris he has assailed an old man.” All this passed 
unchallenged. It was only when once more, toward the close of 
his speech, the advocate again spoke of the defendant as the 
murderer of Noir, that the President interrupted him and bid him 
not use such language before it had been authorized by the verdict 
of the jury. 

The accused said only a few words in his own favor at the close 
of the arguments of counsel. The jury retired and brought in a 
verdict of acquittal. It was understood that it was by a majority 
of one only; for a majority was sufficient; unanimity was not 
required. We have no comments to make upon the political 
aspects of the trial. 

These descriptions of two famous trials are atone, as the. 
reader must have seen, not so much to present an abstract of evi- 
dence from which the guilt or innocence of the accused can be de- 
termined, as to give a tolerably correct idea of the temper and of 
_ some of the rules prevailing in French criminal practice. But bad 
as the trial itself seems to those accustomed to the English practice, 
the worst part of the system is found at an earlier stage. So soon as 
the accused is arrested he is shut up in a solitary cell; his sole 
visitors are his jailor and the juge d’instruction. This latter func- 
tionary is free to visit him at any time, by day or night, and to 
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cross-interrogate, torment, and harass him without measure, for 
the purpose of extorting confession in full, or such admissions and 
statements as may aid in securing conviction. At the same time 
the witnesses are separately examined and their testimony is not 
communicated to the accused, so that he can have no light from 
this quarter to aid him in framing his answers. The moral effect 
of this process, when brought to bear by an experienced and heart- 
less official, upon a terrified or dull-witted prisoner, is easily to be 
imagined. Utterly false results must be, and are known often to have 
been, obtained. The trial itself, ludicrous, uncouth, and c‘ten un- 
just, as it seems to us, is yet by no means grossly unfair, at least 
provided the accused be reasonably clever. The president is too 
often not impartial, still less judicial, in conducting it. Neither is 
the counsel for the defence allowed to cross-examine the witnesses. 
He can only state to the president what inquiries he wishes to have 
made, and the president then puts them in such shape as he sees 
fit. Still it is a sort of free fight; the prisoner can not only tell 
his story in answering the president’s interrogatories, but he is 
left free, in practice at least, to interrupt the witnesses with con- 
tradictions or explanations ; and, before the jury goes out, he may 
address them in his own behalf. The counsel for the defendant is 
partially shackled, and furthermore the odds against the defendant 
are usually increased by the wonted hostile proclivity of the pres- 
ident. Still the defendant has a chance, if he be able, to fight his 
own battle, and that is a privilege which many an accused man 
would value beyond all others, and which it is utterly impossible 
for him to enjoy even distantly under our laws and regulations. 
The French system, with divers modifications, but with the pres- 
ervation of its substantial principles, prevails over the continent 
of Europe. In France efforts are now making, or were making 
prior to the interruption of the war, to introduce certain reforms, 
intended to effect an approximation towards the English mode of 
procedure. M. Prévost-Paradol was an urgent advocate for changes 
of this nature; and not long since M. Ollivier, in his report to 
the Emperor, sketched an outline for a new scheme. It is not in- 
tended to adopt the English system altogether, but only portions 
of it; thus making, as it were, an amalgam. If this shall prove 
possible, it will probably also be wise. For, though the French 
system is so grossly harsh towards the accused, who must after all 
often not be the criminal, that it seems abhorrent to us, yet, upon the 
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other hand, our own system is so grossly unjust toward society that 
the French are certainly not wrong in rejecting it as only half 
fulfilling the acknowledged ends of criminal justice. The extreme 
length to which fear of conviction can go in deterring from the 
commission of crime, must be reached under the French system. 
The famous answer that so discomposed Choate could never have 
been given in France: “‘ Oh,’ he (the accused of murder) said, 
‘never mind; let us kill him, and if we are caught when we get 
home, Choate will get us off.” Choate, in the fetters of the 
French code, would have been only a Prometheus bound. The 
extreme length to which society can safely go in allowing crim-. 
inals, whom all the world knows to be criminals, to escape by the 
aid of technical rules, is reached, and perhaps is exceeded, in 
English law. It is the custom with us to take it for granted that 
our system is as nearly perfect as can be, and the pending or recent 
efforts of the French to borrow from it have been triumphantly 
pointed at as proof of that fact. But this evidence does not go 
quite to the desired length. It proves only that the French think 
their system can be improved by an admixture from our own. But 
if they thought ours, as it stands in its entirety, to be the best 
conceivable or practicable system, they would adopt the whole in- 
stead of laboriously borrowing a part. We are at the end of a 
long article, and cannot plunge into a discussion. Yet perhaps we 
may venture to suggest, as a topic for reflection, whether the French 
are not right in thinking that our criminal law is very far from per- 
fect, that it could be made much more just to society without being 
really unjust to the criminal, and that this demoralizing plan of 
giving a man whom all the world knows to be guilty, not only 
every natural but also many artificial avenues for escape, is an 
error as needless as it is dangerous. 

Already it has been found necessary in England to approach, 
though only by a single and a short step, towards the French sys- 
tem. The recent Habitual Criminals’ Act, 1869, throws upon those 
members of the law-breaking community, whose previous record 
of convictions and misconduct brings them within this description, 
something beyond even the ordinary burden of proof, — the burden 
of averting suspicion. They are placed under the surveillance of 
the police, and, if found without visible means of honest support, 
or otherwise in suspicious circumstances, they may be apprehended, 
taken before a magistrate, and in default of satisfactory explana- 
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tions, committed. The passage of this act was the result of a 
stern public necessity. Just as it was in theory, logical in law, 
and practicable as it has since appeared to be in execution, it was 
yet moved in parliament with much timidity and reluctance, and 
was supported by arguments which, sound as they were, seemed 
to be weighed down by the profusion of explanation and apology. 
The strong common sense and thorough knowledge of its advo- 
cates seemed to quail before the supposed force of a venerable but 
antiquated hostile prejudice. Their fears were needless, however, 
for the people at large welcomed the Act which all could sce to be 
intrinsically reasonable, and which all felt to be practically neces- 
sary. Regarded as matter of principle, it was a grave and 
important innovation upon the established and time-honored fun- 
damental doctrine of English criminal law. But it was an inno- 
vation for which the minds of Englishmen had become prepared 
by an advance in a sound knowledge of real justice, and by ob- 
servation of the social facts surrounding them. 
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THE distinction between the various degrees of negligence is a 
doctrine which has been affirmed from the earliest period of the 
common law. It was, however, received from the civil law without 
question ; and, there being comparatively little opportunity for 
tracing the history and origin of the civil law further back than 
the days of Justinian, this distinction has always rested upon an 
apparently arbitrary foundation, and has of late been very seri- 
ously called in question. Indeed we may say that the general dis- 
position. of legal critics has for some years been in favor of ignor- 
ing the elassification of negligence into degrees as unpractical and 
useless." The first criticism of this kind which we find in the 
reports is contained in an opinion of Lord Denman, delivered in 
1843, in which he says, “ When we find gross negligence made a 
criterion to determine the liability of a carrier, who had not given 


the usual notice, it could perhaps have been reasonably expected 
that something like a definition should have been given to the 
expression. It is believed further, that in none of the numerous 
cases on this subject is any such attempt made; and it may well 
be doubted whether between gross negligence and negligence merely 
any intelligible distinction exists” (Hinton v. Dibbin, 2 Q. B. 


1 It is, however, a grave mistake to suppose that any of the principal rules of the 
civil law are arbitrary. Nothing is better understood than that the Code of Justinian 
was simply the reduction to form of pre-existing treatises on the law; and every sec- 
tion of that code is to be considered as the mature result of the experience, argument 
and deliberation of hundreds of years preceding. The classification of care and neg- 
ligence into three degrees was not invented by Tribonian, but had been found neces-' 
sary by the practical experience of generations before him, and had doubtless been the 
subject of repeated discussions, such as are now required to determine the question 
as a new proposition. Undoubtedly this does not prove that the conclusion reached 
by the Roman lawyers was correct ; nor, even if it was correct then, does it necessarily 
follow that the same classification is adapted to the wants of modern society. But the 
nature of a bailment is the same in all ages; and there is a strong presumption that 
rules which were developed by Roman experience, as necessary for the government 
of such transactions, cannot be safely discarded in our own times. Certainly they 
must not be set aside, summarily and with contempt, as not evolved from practical 
experience, simply because we have lost the record of the experience upon which 
thoy were founded. 
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646, 661). This was followed by Baron Rolfe in Wilson v. Brett 
(11 M. & W. 113), who, in an action against a gratuitous bailee, 
told the jury that he could see no difference between negligence 
and gross negligence, — that it was the same thing with the addi- 
tion of a vituperative epithet, and further, that the defendant, being 
shown to be a person skilled in the management of horses, was 
bound to take as much care of the horse as if he had borrowed it. 
The jury finding for the plaintiff, under these instructions, the court 
refused to grant a rule for a new trial: Lord Abinger saying, “ We 
must take the summing up altogether; and all that it amounts to 
is that the defendant was bound to use such skill in the manage- 
ment of the horse as he really possessed.”” In The New World v. 
King (16 Howard, 474), Curtis, J., expressed considerable doubt 
as to whether any distinction between degrees of negligence could 
be usefully applied in practice. In Perkins y. New York Central 
Railroad Co. (24 N. Y. 207), Smith, J., said, “ The difficulty of 
defining gross negligence, and the intrinsic uncertainty appertain- 
ing to the question as one of law, and the improbability of estab- 
lishing any precise rule on the subject, render it unsafe to base any 
legal decision on distinctions of the degrees of negligence;” and 
he also approved the dictum of Lord Denman before quoted. In 
Wells y. New York Central Railroad Co. (24 N. Y. 181, 190), 
Sutherland, J., after reviewing the doctrine of degrees of negli- 
gence at some length, dismissed it by saying that the classification 
might be philosophically correct, but was impracticable, and that 
attempts to make it useful and practicable had produced confusion 
and made it mischievous. In Grill vy. General Iron Screw Collier 
Co. (Law Rep. 1 C. P. 612), Willes, J., approved of the dictum of 
Baron Rolfe above cited, and said, ‘‘ Confusion has arisen from 
regarding negligence as a positive instead of a negative word. It 
is really an absence of such care as it was the duty of the defend- 
ant to use.” In support of this view he cited Beal v. South Devon 
’ Railway Co. (3 H. & C. 337); but in that case the court said, “ It 
is said that there may be difficulty in defining what gross negligence 
is, but I agree in the remark of the Lord Chief Baron, in the Court 
below, when he says, ‘ There is a certain degree of negligence to 
which every one attaches great blame. It is a mistake to suppose 
that things are not different because a strict line of demarcation 
cannot be drawn between them.’”’ And in the same case in which 
Mr. Justice Willes expressed the opinion above cited, Montague 
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Smith, J., said, “The use of the term gross negligence is only one 
way of stating that less care is required in some cases than in 
others, as in the case of gratuitous bailees, and it is more correct 
and scientific to define the degrees of care than the degrees of 
negligence.” 

After much consideration and examination, we have come to the 
conclusion that the root of the whole controversy on this point lies 
in the. assumption, on one side, that the meaning of the word neg- 
ligence is the want of that care which the law requires, and, on 
the other side, that its meaning is simply the want of some care, 
whether more or less, — whether required by law, or not so 
required. In short, if “ negligence” means in all cases ‘ culpable 
negligence,” the controversy is at once decided, and degrees of 
negligence should no more be heard of. But this would not abro- 
gate the distinction between degrees of care; and the argument in 
favor of drawing such distinctions, and recognizing them in the 
law, remains unaffected by any thing which the courts have said in 
respect to degrees of negligence. It is not worth while to discuss 
the question whether negligence must necessarily mean culpable 
negligence ; for that is a question which has no practical applica- 
tion, except where a contract is made stipulating for or against 
liability for negligence, or where a pleading alleges negligence. It 
has been generally held in such cases that the word negligence is 
sufficient to cover all its degrees ;! and this ruling may very well 
siand, without affecting the general question, because it is obvious 
that in such cases the word negligence is used in the sense of cul- 
pable negligence. And, with two exceptions, all the cases in which 
the distinction between degrees of negligence has been mentioned 
with disapproval have been cases which presented simply this ques- 
tion. The two exceptions referred to? were both of them cases in 
which the judge before whom the cause was tried declined to define. 
gross negligence to the jury, and instructed them particularly what 
the defendant was bound to do or not to do. It was contended by 
the unsuccessful parties in those cases that the judge ought to have 
left to the jury the question whether or not the defendant had 


1 Bissell vy. N. Y. Central Railroad Co.,25.N. Y. 442. But the reverse was held 
in Illinois Central Railroad Co. vy. Read, 87 Ill. 484. See also American Express Co. 
y. Sands, 55 Penn. St. 140; Pennsylvania Railroad Co. v. Henderson, 51 Penn. St. 816. 

2 Wilson vy. Brett, 11 M. & W. 118; Grill v. General Iron Screw Collier Co., Law 
Rep. 1 C. P. 600. 
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been guilty of gross negligence. This the court in banc overruled, 
and, as we think, very properly. If degrees of care and negli- 
gence are to be recognized, they must be reduced to some legal 
definition ; and the courts ought not to leave juries to determine 
the naked question whether a party has or has not been guilty of 
“gross negligence,” any more than they would leave a jury to 
determine whether an ouster has been committed, or whether a 
base fee exists, or any other question containing a technical legal 
phrase. The court should determine, as a question of law, whether 
the defendant was bound to exercise great or slight care, and 
should be prepared to instruct the jury as to what circumstances 
would constitute sufficient care on the part of the defendant. 
Phrases having a technical meaning in law should never be left to 
a jury without full explanation. 

The distinction between degrees of care and negligence has been 
recognized in so many cases, both before and since the decisions 
and dicta which we have mentioned above, that we shall not pre- 
tend to state more than a few of them. Thus for example it has 
been uniformly held that a plaintiff is not debarred from recover- 
ing, by reason of his contributory negligence, unless he has failed 
to take ordinary care for his own protection, and that his failure 
to use great or unusual care, in other words, his slight negligence, 
would not affect his right to recover. 

And it is an established rule in Illinois, and some other States, 
that a plaintiff, who has been guilty of only slight or ordinary 
negligence, that is, of the want of ordinary care only, can recover 
notwithstanding this, if the defendant has been guilty of gross 
negligence.” 

1 Ernst v. Hudson River R.R. Co., 35 N. Y. 9, 26; Beisiegel v. N. Y. Central R.R. 
Co., 34. N. Y. 622, 628, 682; Fero v. Buffalo, §c., R.R. Co., 22 N. Y. 209; Cook v. 
N. Y. Central R.R. Co., 3 Keyes, 476; Johnson v. Hudson River R.R. Co., 6 Duer, 
633, 645; affirmed, 20 N. Y. 65; McGrath v. Hudson River R.R. Co., 32 Barb. 144; 
Willis v. Long Island R.R. Co., Id. 398; Center v. Finney, 17 Barb. 94; affirmed, 2 
Seld. Notes, 44; Eakin v. Brown, 1 E. D. Smith, 36; Beers v. Housatonic R.R. Co., 19 
Conn. 566; Bequette v. People’s Transportation Co., 2 Oregon, 200; Newbold v. Mead, 
57 Penn. St. 487; Davies v. Mann, 10 M. & W. 546; Bridge v. Grand Junction R.R. 
Co., 8 Id. 244; Thorogood v. Bryan, 8 C. B. 115; Clayards vy. Dethick, 12 Q. B. 439; 
Butterfield v. Forrester, 11 East, 60; Whirley v. Whiteman, 1 Head, 610; Munger v. 


Tonawanda R.R. Co., 4 N. Y. 349; 5 Denio, 255; Garmon vy. Bangor, 38 Maine, 448; 
Owings v. Jones, 9 Md. 108. 


2 Kerwhacker v. Cleveland, §c., R.R. Co., 8 Ohio St. 172; Galena, &c., R.R. Co. v. 
Jacobs, 20 Ill. 478; Illinois, §c., R.R. Co. v. Goodwin, 80 Id. 117; Illinois Cent. R.R. 
Co. v. Middlesworth, 43 Ill. 64; Chicago §- Alton R.R. Co. vy. Gretzner, 46 Ill. 75; St. 
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The necessity of distinguishing between the kinds of care which 
must be taken by various persons, under different circumstances, 
is also fully recognized in numerous cases, of which Nicholson v. 
The Erie Railw. Co. (41 N. Y. 525) is the latest type! In that 
case the plaintiff’s intestate was injured by reason of the omission 
of the defendant to take precautions against the sudden starting 
of a train of cars, to which no locomotive was attached, but which 
a violent gale blew along the track. The plaintiff was at the time 
crossing the track, without any lawful authority, but by virtue of 
a bare license, which was implied from the fact of the company 
never having made any objection to persons crossing at that point. 
If he had been a passenger on his way to the cars, an entirely 
different question would have been presented, as was conceded by 
the court. But, being a bare licensee, the court held that the rail- 
way company owed him no duty, and was not in fault for omitting 
to keep watch of the cars, or to have them fastened up. Earl, 
C. J., was inclined to follow the opinion of Baron Bramwell, who, 
in Southcote v. Stanley (1 H. & N. 247), held that a mere visitor 
could recover only for some act of positive misfeasance, and not for 
any nonfeasance, or simple omission to act. Upon this point the 
Court of Appeals did not pass; and neither of these cases is a 
direct judicial authority for the proposition. It having been sug- 
gested that a person inviting another upon his land ought to be 
liable for gross negligence, or, if the phrase is preferred, for a 
failure to use even slight care for the guest’s protection, it has 
been answered that this would be in effect leaving the whole ques- 
tion to the jury, and would amount to an abdication by the court 
of its proper province, inasmuch as if the defendant were a corpo- 
ration the jury would assuredly find a verdict for the plaintiff. 
But to this we reply, that it ought not to be left to a jury to deter- 
mine simply whether the defendant has been guilty of gross neg- 
ligence or not, but that the plaintiff must point out the particular 


Louis, §c., R.R. Co. v. Todd, 36 Mii. 409 ; Macon, §c., R.R. Co. v. Duvis, 27 Geo. 118 ; 
Augusta, §c., R.R. Co. v. McElmurry, 24 Id. 75; Hartfield v. Roper, 21 Wend. 615 ; 
per Harris, J., Button v. Hudson River R.R. Co., 18 N. Y. 248; Rathbun v. Payne, 19 
Wend. 399; per Johnson, C. J., Chapman v. New Haven R.R. Co., 19 N. Y. 341; 
Chicago, B. §& Q. R.R. Co. v. Dewey, 26 Ill. 255; Stucke v. Milwaukee, §c., R.R. Co., 9 
Wisc. 202; Whirley v. Whiteman, 1 Head, 610; Evansville § Crawfordsville R.R. Co. v. 
Lowdermilk, 15 Ind. 120; Lafayette, §c., R.R. Co. v. Adams, 26 Ind. 76. 

1 See also Hounsell vy. Smyth, 7 C. B. (N. 8.) 731; Sweeny v. Old Colony R.R. Co., 
10 Allen, 368. 
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act which the defendant ought to have done, or which he erred in 
doing. The court should instruct the jury whether the defendant 
was bound to do or not to do this specific act, and the jury should 
determine simply whether the defendant did or did not do it. 
That the rule laid down by Baron Bramwell is an unsatisfactory 
one, can, we think, be shown by a very simple illustration. If a 
man should invite a friend to visit him by night, knowing and 
concealing the fact that a deep ditch lay between the highway and 
the house, the only bridge over which was a single plank, which 
might more easily be missed than found, no one would question 
his liability for an injury suffered by the person thus invited, if 
the latter should fall into the ditch in the darkness. This would 
no doubt be considered an act of fraud. But, supposing that the 
person thus giving an invitation simply failed to mention the fact, 
and had no fraudulent intent whatever, can it be seriously claimed 
that he would therefore be exempt from liability? Clearly not, 
as we think; nor do we think it would make any difference, if the 
ditch were a natural one, for the existence of which the defendant 
was in no way responsible. Yet this would not be an act of mis- 
feasance, but simply an act of gross negligence. 

The common sense and common usage of mankind appear to 
us to recognize a distinction between the degree of care which is 
to be required from a person rendering a favor, and that which is 
to be required from a person to whom the favor is rendered. We 
do not know that this distinction has ever been disputed, except 
possibly in the case of Wilson vy. Brett (11 M. & W. 113); and 
that case is not necessarily inconsistent with the maintenance of 
such a distinction. It was simply held in that case, if we take 
the opinions of all the judges together, that when a person taking 
charge of a horse as a matter of favor was shown to be thoroughly 
familiar with horses, he was bound to use the same degree of care 
which would be required of a borrower who was not familiar with 
horses, or, as Lord Abinger put it, that even a gratuitous bailee 
was bound to use such skill as he possessed. The difficulty of 
defining these distinctions is not a conclusive objection to their 
maintenance. There will be very little for courts to do, when 
they decline to maintain any rule which is difficult of application. 
Far too much responsibility has already been evaded on this 
ground ; and it is by no means desirable to add to the excuses for 
failure to do substantial justice. No person who, on leaving the 
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city for the summer, places a valuable piece of furniture with a 
friend for safe-keeping, free of charge, would expect the same 
care to be taken of it which he would have a right to expect if 
the same thing had been borrowed by his friend for the personal 
use of the latter; and yet it would not be altogether easy to draw 
a line between facts which would constitute culpable negligence in 
the one case and in the other. 

We think that the distinction between gross negligence, and 
negligence of a less degree, is one that is by no means so difficult 
of defining, in a manner sufficient for general purposes, as has 
sometimes been thought. In some of the old books it has been 
said that gross negligence was such negligence as was equivalent 
to fraud; and this, although a serious mistake, nevertheless con- 
tained a certain element of truth, which may assist us in reaching 
a satisfactory definition. We think that gross negligence can be 
safely defined as such an extreme want of care as would imply an 
indifference to the injury which may thereby accrue to other per- 
sons: in other words, if, under the circumstances of the particular 
case, a person of ordinary intelligence would not omit to do a 
certain act, unless he were indifferent to the consequences which 
might ensue to others from such omission. Any person omitting 
to do that act should be deemed guilty of gross negligence, — and 
this without regard to the question whether he was as a matter of 
fact reckless of the consequences. He must be judged by the 
standard which will be applied to ordinary men. This, as it seems 
to us, would supply a test sufficient for all ordinary cases, and 
capable of application, under the guidance of the court, to every 
_ease. This definition may be illustrated by the case of an en- 
gineer on a railroad, who, seeing persons on the track at a short 
distance in advance of the train, takes it for granted that they 
will take care of themselves, gives them no warning, and makes. 
no effort to stop his train. Undoubtedly, in such cases, the en- 
gineer very rarely, if ever, intends to injure any one; but it does 
sometimes happen that, irritated by the constant presence of intrud- 
ers upon the track, he becomes indifferent to their sufferings, and 
feels disposed to let them take exclusive care of themselves. On 
the other hand, where a passenger jumps from a car, while in 
rapid motion, it is clear that he is indifferent to the risk which he 
thereby assumes; and he may be justly said to be guilty of gross 
negligence. 


DEGREES OF NEGLIGENCE. 45 


Ordinary negligence, or, if the phrase is preferred, the want of 
ordinary care, may be established by proof of a much lower de- 
gree. It should not be necessary, in order to establish such a case, 
to raise any presumption in the mind of the court or jury that the 
defendant was guilty of indifference to the consequence of his 
acts. Mere thoughtlessness or forgetfulness, and this of a kind 
not uncommon, might suffice to establish the want of ordinary 
care. This degree of care is usually defined as that which men 
of average prudence and common sense take, under circumstances 
similar to those of the particular case, and where their own inter- 
ests are to be protected from a similar injury. 

Great care is perhaps more difficult of definition ; and yet it is 
a degree of care so constantly insisted upon, particularly with 
reference to common carriers, that it is useless to attempt to aban- 
don the term on account of the difficulty of giving a definition. 
We do not pretend to be able at present to give an explanation of 
the term which will meet all cases, more particularly for the reason 
that the courts have, in some cases, sought to lay down what may 
be called a fourth degree, or “ the utmost care.” ? 

It seems, however, that great care is considered to be such a 
degree of vigilance and caution as is not usually exercised by the 
average of the community, but which is known to, and practised 
by, persons of unusual prudence and foresight. No one seems to 
be required to use a degree of care which is utterly unknown to 
the community in which he lives; and no one can therefore be 
said to lack even great care, simply because he has failed to antici- 
pate disasters which might have been foreseen as possible in an 
extreme case, but which the common sense of a reasonable man 
must have told him were improbable. On the other hand, the 
obligation to use great care is not satisfied by simply taking pre- 


1 Rochester White Lead Co. v. Rochester, 3 N. Y. 463; Duff v. Budd, 3 Brod. & B. 
177; Schwartz vy. Gilmore, 45 ll. 455. 

2 Bowen v. N. Y. Central R.R. Co., 18 N. Y. 408; Johnson v. Hudson River R.R. 
Co., 20 N. Y. 65 

3 Bowen v. N. Y. Central R.R. Co., 18 N. Y. 408; Cornman v. Eastern Counties Rail- 
way Co., 4 H. & N. 781; Deyo v. N. Y. Central R.R. Co., 34 N.Y. 9. See Brown v. 
Kendall, 6 Cush. 292; Aldridge v. Great Western Railway Co., 3M. & G. 515; Center 
v. Finney, 17 Barb. 94; Blyth v. Birmingham Waterworks Co., 11 Exch. 781; Wakeman 
v. Robinson, 1 Bing. 218; Vaughan v. Tajf Vale Railway Co., 5 H. & N. 679; 
Philadelphia § Reading R.R. Co. v. Yeiser, 8 Penn. St. 366; Boland v. Missouri R.R. 
Co., 86 Mo. 484; Dygert v. Bradley, 8 Wend. 469; Sawyer v. Hannibal, §c., R.R. 
Co., 87 Mo. 240. 
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cautions against those dangers which are commonly regarded in 
the community as inevitable in the absence of such care. Thus, 
on the one hand, a person who is bound to take great care of 
property situated in the United States would not be bound to take 
precautions against the occurrence of an earthquake: whereas in a 
country where earthquakes occurred in particular districts two or 
three times in the year, great care might require, in respect to 
some kinds of property, that precautions should, if possible, be 
taken for its preservation even from the consequences of an earth- 
quake; or, to take a more familiar and practical illustration, in 
districts which are subject to freshets, great care would require 
that property should be placed out of the reach of any freshet 
that might be considered even remotely probable, while in other 
districts, although such a freshet might by bare possibility occur, 
no one would under any circumstances be required to anticipate 
and provide against it.? 


1 Withers v. North Kent Railway Co., 8H. & N. (American ed.) 969. Compare 
Brehm v. Great Western Railway Co., 84 Barb. 256. 
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Wuen one of two firms having a common partner becomes indebted 
to the other, what legal or equitable remedy has the latter firm for 
the recovery of the debt? 

First, is there any remedy at law ? 

Looking at the question from a merely mercantile point of view, 
we should say that the two firms are perfectly distinct and inde- 
pendent, and that their respective rights and remedies are the same 
as though all the partners in one firm were strangers to those in 
the other, and therefore that one firm might sue the other just as 
one individual or one corporation may sue another. Among mer- 
chants the world over, the firm is treated as an individuality whose 
rights and obligations are entirely distinct from those of the mem- 
bers who compose it. So, too, the stock and other partnership 
property form a fund separate from the property of the individual 
partners. Hence, in keeping partnership accounts, the firm is 
made a debtor to each partner for every thing which he brings into 
the common stock, and each partner is made a debtor to the firm 
for all that he takes out of that stock. So also partners are never 
considered as indebted to each other in respect of partnership 
transactions, but are always either debtors or creditors of the firm. 
They act as its representatives in the transaction of business, and 
as its sureties in paying its debts after the partnership property is 
exhausted ; but so long as the funds of the firm are sufficient to 
meet its liabilities they are not considered as primarily liable for 
its debts. 

The laws of Scotland and of continental Europe, following the 
customs of merchants and adapting themselves to their wants and 
to their methods of transacting business, have adopted this view, 
treating the partnership in many respects as a corporation. They 
allow a firm to sue and to be sued by its firm name, and conse- 
quently permit actions between a firm and its members, and of 
course between two firms having a common partner. Under these 
systems of law, no difficulty would be found in the present case in 


one of the firms suing the other on the account stated between 
them. 
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But the common law of England and of this country has never 
gone so far. It has indeed from a very early period reéognized in 
many important respects the peculiar relation of partnership, as 
for example in admitting the power of one partner to bind the firm 
by his acts, and in holding that the doctrine of survivorship inci- 
dent to other joint estates does not apply to partnership concerns, 
but it has steadily refused to give any legal recognition to the firm 
apart from the members composing it. That the law ignores, and 
looks directly to the individual partners. Any change among them 
destroys the identity of the firm. The property of the firm is 
their property. The debts of the firm are their debts, for which 
they are individually liable, not as sureties but as principals, and 
for which their private property may be seized whether there be 
partnership funds or not ; and conversely, the partnership funds are 
liable for the private debts of the partners to the full extent of 
their interest therein. So too, in opposition to the mercantile doc- 
trine, a partner may be a creditor or a debtor of his copartners, 
but he cannot be a debtor or creditor of the firm as such. 

From this refusal to recognize the separate existence of the firm, 
it follows of course that at law no action can be brought against a 
firm, as such, but that in every case it is the individual partners 
who are to be made the parties. This rule holds good in equity 
as well as at law. As a further consequence of this rule, no action 
can be brought by one partner against the firm for any matter 
involving the partnership accounts, for he would have to bring his 
action jointly against all the members of the firm, including him- 
self, which would involve the absurdity of a man suing himself. 
Nor, in the eye of the law, is the absurdity the less because he is 
plaintiff in one capacity and defendant in another. It has even 
been held that where the creditor of a firm appointed one of the 
partners his executor, the latter was estopped from bringing an ac- 
tion to recover the amount due. Indeed it is only in matters which 


have been separated from the partnership transactions, in which 


there is no longer any joint interest or liability, that an action may 
be brought by one against his copartners. The rule is thus statea 
by Mr. Lindley in his work on Partnership, Vol. 2, p. 867: “If the 
action can be properly tried and decided wholly irrespectively of 
the state of the accounts between the parties, and if the damages 
sought will when recovered belong not to the firm (including the 
defendant to the action), but exclusively to the plaintiff, and if he 
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will not have to contribute to his own payment, then an action will 
lie, notwithstanding the parties to it are partners, and the matter 
relates to some partnership transactions. In all other cases the 
law furnishes no adequate remedy.” 

The same objection is equally fatal to an action between two 
firms having a common partner. Such an action of course would 
be one between a partner and his firm on a partnership account, 
and the fact that there are other copartners does not alter the 
state of the case in the least. In every stage of the trial, in the 
writ, the pleadings, the judgment, and the execution, the circum- 
stance of the same person, being both plaintiff and defendant 
would produce the most hopeless confusion. As in most other 
disputes between partners the remedy must be sought in equity, 
not at law. See Moffat v. Van Milligan, 2 B. & P. 120, note; 
Mainwaring v. Newman, 2 B. & P. 120; Griffith v. Chew, 8S. & 
R. 30; Eastman v. Wright, 6 Pick. 320. 

Now what remedy do the courts of equity offer? That they will 
afford some relief is repeatedly declared by the courts of law when 
denying their own jurisdiction in the matter, and the same state- 
ment is repeated in every treatise on the law of partnership, 
but what that remedy is, and how it is administered, is not even 
hinted at. ‘There is no remedy at law, the remedy is in equity,” 
is in substance their only answer. Of decided cases on the point 
the number is extremely small, which is the more remarkable as 
the question has been repeatedly and persistently brought before the 
courts of law. Indeed in the English equity reports we have been 
unable, after a careful examination, to find a single case in which 
a suit has been brought between two solvent firms having a com- 
mon partner, or even a dictum suggesting what would be done in 
such acase. In this country we have several decisions upon the 
question, but by courts in different States, without reference to each 
other, and the conclusions arrived at are very contradictory. 

The most recent of these cases, that of Cole v. Reynolds, 18 N. 
Y. 74, decided by the Court of Appeals in New York in 1858, 
we propose briefly to consider. 

The facts of the case were as follows: Wightman J. Cole was a 
partner in the firm of Coles & Holmes, in Oswego, and also in the 
firm of Cole, Stevens, & Co., in New York city. Goods were sold 
on commission by the New York firm for the Oswego firm, and on 


adjusting their accounts it was found that the former firm was 
VOL. V. 4 


_| 
1, 
a 
y 
n 
or 
is 
n- 
f. 
is 
on 
1e 
ch 
ch 
ay 
ed 
he 
of 
_| 
he 
he 


50 SUITS BETWEEN FIRMS WITH A COMMON MEMBER. 


indebted to the latter in a sum exceeding two thousand dollars. 
For this sum a suit was brought. Wightman J. Cole, the common 
partner, refusing to join in the suit, was made a defendant, but 
filed no answer. The answer of the other defendants, among other 
things, averred that there was “ sufficient or nearly sufficient in 
the hands of Cole, belonging to the defendants, to pay any balance 
due the plaintiffs from the defendants, and that the same is appli- 
cable, and ought to be applied in payment of any such balance, if 
such exists.” On the trial before a referee, judgment was given 
for the plaintiff for the sum due, “to be received and accounted 
for by them, as so much of the assets of Coles & Holmes.” On 
appeal at general term this judgment was reversed, on the ground 
that “ in actions between partners relief can be granted only when 
it is ex @quo et bono necessary and proper, and to determine this 
the situation of the partners must be determined by an accounting,” 
which was not proposed or contemplated by the complaint. On 
the second trial before the referee, the plaintiffs, in accordance with 
this ruling, were nonsuited, and the judgment affirmed at general 
term. From this judgment the plaintiffs appealed. 

The opinion of the court was delivered by Judge Harris. After 
noticing the fatal objection to such an action at common law, that 
the same party is at once plaintiff and defendant, the learned judge 
says: “ But in equity this technicality does not stand in the way 
of justice. It is enough that the proper parties are before the 
court. They may be plaintiffs or defendants according to circum- 
stances, but being before the court it will proceed to pronounce 
such judgment as the facts of the case require. This latter rule 
is obviously the dictate of common sense. So far as I know, it 
prevails everywhere also, except at common law. Indeed equity, 
like the law of Scotland and the systems of continental Europe, 
goes further, and treats the copartnership as a distinct existence, 
having its own distinct rights and interests. ‘In all such cases,’ 
says Story, ‘courts of equity look behind the form of the trans- 
actions to their substance, and. treat the different firms for the 
purposes of substantial justice exactly as if they were composed of 
strangers, or were in fact corporate companies,’ 1 Story Eq. Juris. 
§ 680; Story on Partnership, § 235. There is, therefore, no diffi- 
culty growing out of the fact that one of the partners is a member 
of both firms.” “ Had it been set up as a ground of defence, that, 
as between the plaintiff’s firm and the partner who is made a 
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defendant, the state of accounts was such that it would be inequi- 
table to require this debt to be paid, such a defence might have 
rendered an account necessary, in order to determine the equitable 
rights of the parties. Even then I suppose the better doctrine 
would be to let the debtor firm pay its debt, and the creditor firm, 
after receiving their debt, adjust their individual equities among 
themselves. This would seem to be more in accordance with the 
common sense of the commercial world, and the rule of equity 
which treats a copartnership firm for the purposes of a trial as an 
artificial body, a quasi corporation.” 

In this decision it appears to us that the learned court has fallen 
into the error of confounding the general question, what rights 
equity will enforce, with the entirely distinct question of how those 
rights will be enforced. In relation to the former question it is no 
doubt true that equity will consider each copartnership as a dis- 
tinct existence, at least so far as to enforce contracts between 
them, though the same person be a member of both firms; and in 
general it is no doubt true that courts of equity do construe such 
contracts and agreements according to the mercantile usages 
under which they were made, and give effect to them so far as 
their peculiar modes of process enable them to do so. But equity, 
though less restrained than law, is still bound by its own rules and 
forms of procedure, and in these commercial usages are slow in 
effecting any change. This is especially true in matters relating 
to partnership. The firm can no more sue, as such, in equity than 
at law. However much the fact of partnership may be taken into 
view in adjusting the rights of the parties, still in form upon the 
record the suit is one between individuals only. The proposition, 
therefore, that “ Equity treats a copartnership firm, for the purposes 
of a trial, as an artificial body or quasi corporation,” is certainly 
incorrect, unless understood with some very important qualifica- 
tions. Indeed it would be nearer the truth to say that the firm is 
regarded as a quasi corporation for every purpose except that of a 
trial, for it is only in the forms of trial that any difficulty is found 
in carrying out the intentions of partners according to mercantile 
usages. 

Bearing in mind the distinction above referred to, the citation 
from Story, though apparently supporting the opinion of the court 
to its fullest extent, will be found by an examination of the con- 
text to have no direct bearing at all upon the point in question. 
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Were the author speaking of the form of the remedy and the 
manner of its administration, the doctrine so positively asserted 
in Cole v. Reynolds could not be more explicitly declared. But 
such does not appear to be the case. In the section preceding he 
shows that the fact that one of the parties must be at once plaintiff 
and defendant constitutes a complete bar to an action at law, and 
again that in a legal view there never was any subsisting contract 
between the parities. Then after showing that this technical diffi- 
culty will not defeat the rights of the parties in equity, as there it 
is sufficient that all the parties be before the court, either as plain- 
tiffs or defendants, he says, “ In equity all contracts and dealings 
between such firms, of a moral and legal nature, are deemed ob- 
ligatory, though void at law.” Then follows the passage cited in 
Cole v. Reynolds. Up to that sentence it is plain that the two 
sections treat only of the extent to which law and equity respec- 
tively admit the validity of the contract, but make not the least 
allusion to the form of the remedy, or the manner in which equity 
will work out the relief which it gives. Nor is this latter subject 
either expressly mentioned in the passage cited, or even neces- 
sarily implied from its terms. Indeed Judge Story, both in his 
Equity Jurisprudence and in his treatise on Partnership, rarely 
considers any question of process merely, leaving that to be treated 
of elsewhere, the object of these works being to show what the 
rights and obligations of parties are, not how they are to be en- 
forced. Besides, the passage shows upon its face that it is not to 
be strictly construed ; for were copartnerships to be treated exactly 
like corporate bodies, they would sue and be sued by their firm 
name, which it was never pretended could be done. In short, the 
passage is merely a summing up of the ideas previously advanced, 
and the comparison with ordinary partnerships and with corpora- 
tions an emphatic though loosely expressed assertion that equity 
will fully recognize and enforce a contract entered into under these 
peculiar circumstances. How the case should be presented in 
order that a binding decree may be given, and what the decree 
itself should be, is an entirely distinct question. 

In Cole v. Holmes it was held that two of the partners might 
have judgment against the debtor firm, including their own copart- 
ner, for a debt due to their own firm, the amount so recovered to 
be held as assets of the firm, and that this might be done without 
any accounting except as between the two firms. To such a de- 
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eree a strong objection immediately presents itself. In every 
partnership, unless controlled by express stipulation, each partner 
is the representative of the firm, and as such is equally entitled 
with his copartners to the possession and disposal of all the 
partnership property. This is a right inherent in the contract 
of partnership and one which cannot be infringed while the re- 
lation continues. Even a court of equity has no authority to 
abridge this right unless for fraud on the part of some partner. 
But by this decree the common partner is deprived of all control 
over the fund in question. He cannot receive the money, or if it 
should come into his hands he must pay it over to his copartners, 
to whom alone is given the right to receive and manage it. In 
short, the court have solved the difficulty arising from his being a 
member of both firms by completely ignoring his rights in the 
creditor firm and treating him only as a debtor. 

Again, under this decree execution would issue against the mem- 
bers of the debtor firm as joint defendants. Under the Scotch 
law no peculiar injustice would arise from this, as there the indi- 
vidual partners can be called upon to pay partnership debts from 
their private means only when there is a deficiency of partnership 
property. But with us, both at common law and in equity, each 
partner being liable in solido for the debts of his firm, if the cred- 
itor finds it more convenient to take the private property of one 
partner than to take that which belongs to the firm, he has a per- 
fect right to do so. In this case therefore not only is the common 
partner obliged at all events to contribute to the payment of a 
sum of which he is afterwards to receive a share, but he is liable 
at the discretion of his partners, who are plaintiffs, to be compelled 
to pay to them the whole sum from his private funds, although 
one-third of it is his own property, and although he has an equal 
right with them to the control of the whole. That his share may 
be returned at some future day does not diminish the present 
hardship. He is even placed in a worse position than he would 
be in if the debt were really due from him alone, for then there is 
no doubt that he would be entitled to an account, and that he 
would be compelled to pay over to his copartners only the share 
which belongs of right to them. A decree which thus disregards 
the rights of the common partner and subjects him to such ex- 
traordinary burdens seems to us neither just nor equitable. 

On the other hand, had the judgment been given for the whole 
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sum in favor of all the members of the creditor firm, including the 
common partner, it would have been equally open to objection. 
Not only would such a decree be absurd from its requiring a de- 
fendant to pay money to himself, but so far as the other members 
of the firm are concerned it would be practically inoperative, for 
the common partner, as the representative of the creditor firm, 
would have the power of compounding the debt, or of postponing 
its payment indefinitely. Even were the money paid it would 
probably be paid to him, and all that his copartners would gain by 
the suit would be the right to call upon him to account. 

For the above and other similar reasons we do not see how, con- 
sistently with equitable principles, any decree can be granted for 
the undivided debt either to the whole firm or to the petitioning 
partners, without any account being taken, even when the state of 
accounts between the partners is not set up as a defence. A for- 
tiori, therefore, is an account necessary, when this defence is set 
up, in order that it may be ascertained to what part of the fund 
each partner is entitled. It is even admitted by the learned judge 
who delivered the opinion in Cole v. Reynolds, that under such 
circumstances an account might become necessary, although even 
then he thinks that “the better doctrine would be to let the 
debtor firm pay its debt, and the creditor firm, after receiving their 
debt, adjust their individual equities among themselves.” 

This doctrine is even less tenable than the opinion which pre- 
ceded it. ‘ Equity,” it is said, “ delights to do justice, and that 
not by halves.” Acting on this maxim, courts of equity have 
always been extremely reluctant to give a final decree which 
should not fully and finally dispose of the subject-matter of the 
suit, leaving no necessity for further litigation. So far indeed has 
the rule sometimes been carried, that courts have refused to give 
relief at all because they were unable to make the relief full and 
perfect. Now in a large number, probably in a majority, of the 
suits between firms having a common partner, other equities are 
involved besides the account between the firms. For instance, the 
creditor firm may be indebted to the common partner, and it 
would be plainly inequitable to compel him to raise and pay over 
a further amount. For similar reasons it might be inequitable 
that the members of the debtor firm should be compelled to con- 
tribute equally toward the payment of the debt, or that the mem- 
bers of the creditor firm should share it equally when paid. Bear- 
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ing in mind that, in form at least, the suit is one between indi- 
viduals on each side, and not between the firms, as such, it is 
plain that the equities of each individual as to the fund in dispute 
must be ascertained and adjusted before a truly equitable decree 
can be rendered, and in order to do this an account between the 
partners is absolutely necessary. Any decree not based on such an 
account, in the manner suggested in Cole v. Reynolds, instead of 
putting an end to litigation, would rather tend to increase it, and 
would be at the best but a “ doing of justice by halves,” even were 
it not open to the objections we have already raised against it. 

This necessity for an account is recognized in all the cases upon 
the subject, except Cole v. Reynolds. In Englis v. Furness, 2 
Abb. Pr. 333, the court say, ‘‘ Where, by reason of the member- 
ship of one partner in both firms, the alleged creditor firm comes 
into equity for relief, they come to do equity as well as to seek it. 
The complaining plaintiffs come also upon their own equities, 
which are alleged to be prejudiced. These equities cannot be as- 
certained, nor can it be ascertained what is requisite to the doing 
of equity without ascertaining what is equitable as between all the 
parties.” 

The same doctrine is recognized in Calvit v. Markham, 3 How. 
(Miss.) 343; although in this case no account was ordered, it 
appearing beyond dispute that the plaintiffs’ testator was entitled 
to all the assets of the creditor firm. Under any other circum- 
stances the court say that a decree would not be granted without 
examining the accounts of the plaintiff firm. 

But the case most nearly approaching that of Cole v. Reynolds, 
and in fact the only one in which the same question has been 
directly decided, is that of Rogers v. Rogers, 5 Iredell’s Eq. 31. 

The plaintiff, John C. Rogers, was a member of the firm of 
John C. Rogers & Co., and also of the firm of Rogers & Otey. 
The latter firm having become indebted to the former, a suit 
in equity was brought in the same form as though the two firms 
were composed of strangers. Chief-Justice Ruffin, before whom 
the cause came, emphatically denied that such suit could be 
brought. 

‘It is unnecessary,” he says, “to consider the various matters 
stated in Otey’s answer that might affect the merits of the contro- 
versy as between him and the other parties, as it is impossible that 
there can be any decree for the plaintiffs on this bill. It seems to 
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have been drawn on some vague sort of notion that the firms are 
in the nature of corporations, and that one of them might have a 
decree against the other as firms.” 

“The bill involves the absurdity of a man’s having a personal 
decree against himself for a sum of money; and that too coupled 
with a decree against another person in such a manner as to en- 
able the supposed creditors to raise the whole debt out of this 
latter person, although as between that person and his partner 
(who is also a partner in the other firm), it might appear that the 
latter holds the fund out of which the whole debt ought to be 
paid.” “In the present state of things the court does not see, 
nor can the accounts be taken that will enable the court to see, 
who is the proper person to pay, and to receive this money. It 
may be that John C. Rogers (the common partner) is the hand in 
the firm of Rogers & Otey from which the money ought to go, 
and also that in the other firm which ought to hold it. There can 
therefore be no decree for the plaintiffs. Not one against Otey 
alone, because no several liability on his part is alleged, nor any 
thing to except John C. Rogers from paying or contributing to 
payment of the debt ; and not against Rogers by himself or jointly 
with Otey, because that would be to pay Rogers himself jointly 
with others, and for that reason would be repugnant, absurd, and 
void.” 

Assuming, therefore, the necessity for a general account between 
the partners as a necessary preliminary to a complete and binding 
decree, a final question remains, will this account be decreed unless 
the bill contains a prayer for the winding up and dissolution of 
the partnership? It was formerly held that no account would be 
taken between partners in equity, save with a view to a dissolution. 
In Loscombe v. Russell, 4 Sim. 8, Vice-Chancellor Shadwell said 
that “ there was no instance of an account being decreed of the 
profits of a partnership, on a bill which does not pray a dissolution, 
but contemplates the subsistence of the partnership,” and the . 
reason given is that, from the constant shifting of the balance of 
accounts between the partners, no settled balance could be ascer- 
tained till the partnership was dissolved. See also Forman v. 
Homfray, 2 V. & B. 329; Knebell v. White, 2 Y. & C. Exch. 15, 

This rule has, however, been considerably relaxed, but is still 
said to be applicable unless there is some sufficient reason for de- 
parting from it. In the present case the reason of the ° ule cer- 
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tainly applies, for no definite account can be taken so long as the 
partnerships both continue. Again, in most if not in all of the 
cases where the rule has been relaxed, all that was sought was an 
account and division of profits; but in this case, if the account be 
taken, each member of the plaintiff firm will recover to his indi- 
vidual use a certain proportion of the debt, without regard to 
whether it form a part of the profits or be a part of the capital. 
Indeed it may happen that a large part of the stock may be thus 
withdrawn in this manner, thus crippling the future operations of 
the firm and rendering a dissolution necessary. It is certainly 
very doubtful if a court of equity will decree an account which 
would require a division of the partnership capital, without, at the 
same time, decreeing a dissolution of the firm. Such appears to 
have been the opinion of the court in the case of Rogers v. Rog- 
ers, 5 Iredell’s Eq. 31, already cited. In that case, after showing 
that the common partner might, if he wished, have paid the ac- 
count, whether his copartners in the debtor firm were willing or 
not, the court say, “If, however, John C. Rogers (the common 
partner) should refuse to become paymaster to J. C. Rogers & Co. 
(the creditor firm), or be so far a debtor to them that the other 
members are unwilling to take him alone for the debt of Rogers 
& Otey, then their course is to stop their business, and upon the 
settlement of it this debt of Rogers & Otey will, as a part of the 
assets, be allotted to one of the partners in his share, and he can 
have relief on his own bill.” 

On the whole, therefore, it seems to us that a dissolution of the 
plaintiff firm is necessary, and, as incident thereto, an account be- 
tween its members, before this debt can be recovered. That no 
more direct remedy can be had seems evident from the entire ab- 
sence of adjudication upon the subject in the English equity courts, 
where such cases would certainly be frequent were there any rem- 
edy short of a dissolution. 

Like so many other anomalies in the law of partnership, this 
springs entirely from the failure of the courts to recognize the 
personality of the firm, and until that is done, and until the courts 
in their rules of practice cease to make the relation of partnership 
conform to a code of rules adopted in a state of society where 
mercantile usages had little influence, no change for the better 
will be made. 
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DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1870. 


ABANDONMENT. — See Lysurance, 4. 


AcTION. 


1. A debtor gave a fraudulent preference to the defendant, one of his creditors, 
by assigning goods to him, and was afterwards adjudicated a bankrupt; before 
the adjudication the defendant sold the goods. The assignee brought this action 
to recover the money received for the goods. Held, reversing the judgment of 
Q. B., that the assignee of a bankrupt might avoid a fraudulent preference, 
because it contravenes the spirit of the bankruptcy laws; and that, the goods 
having been converted into money, he might maintain an action for money had 
and received, to recover the proceeds. (Exch. Ch.)— Marks v. Feldman, 
L. R. 5 Q. B. 275. 

2. W.’s stock was to be sold at auction; he was indebted to the defendant, 
and it was agreed between them that the defendant should buy at the sale, and 
place the amount against W.’s debt. The defendant bought at the sale and 
received the goods; the plaintiff, who was the auctioneer, was ignorant of the 
agreement until he had paid over to W. about half the proceeds of the sale; he 
then had notice of it from the defendant. Afterwards the plaintiff paid to W. 
the balance due, deducting his commission. Held, that as the plaintiff's charges 
had been satisfied by W., and as W. was not entitled to receive any thing, the 
plaintiff could not maintain an action for the price of the goods against the de- 
fendant. — Grice v. Kenrick, L. R. 5 Q. B. 340. 

See Principat anpD AGENT, 2; WARRANTY. 


ADMINISTRATOR PENDENTE LITE. 


Testator left a will and two codicils. There was no opposition to the will and 
first codicil, but the defendant opposed the second codicil; this codicil did not 
affect the appointment of executors. The court refused to appoint an adminis- 
trator pendente lite, as there was an executor capable of discharging his func- 
tions. — Mortimer v. Paull, L. R. 2 P. & D. 85. 


ApmiraLtty. — See CoLuision; TowaGe. 


ADMISSIONS. 

At the trial of an action by the plaintiff and wife for injuries to the wife owing 
to the defendants’ negligence, evidence was given by the defendants tending to 
show that the plaintiff offered a man one-third of the compensation received, if he 
would give false evidence in his behalf, and that C., a clerk of the plaintiff's 
attorney, who was present, said that if he did not do it, he would find others who 
would. ‘Two other witnesses testified that C. made similar proposals to them to 
give false evidence, but that these proposals were not made in the plaintiff's 
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presence. Held, that the evidence was admissible as admissions by the plaintiff 
that his case was not a good one, and that there was evidence that C. acted by 
the plaintiff's authority. — Moriarty v. London, Chatham, and Dover Railway Co., 
L. R. 5 Q. B. 314. 
ADULTERY. — See EvipEnce, 2, 4. 
Acency. — See Principal aNp AGENT. 


AMBIGUITY. 


Devise ‘‘ to my nephew Joseph Grant.” It appeared that the testator’s own 
brother had a son Joseph Grant; and that the testator’s brother-in-law had a son 
Joseph Grant, whom the testator was in the habit of calling his nephew. Held, 
that the evidence exposed a latent ambiguity, and that parol evidence was admis- 
sible to show which person was intended. — Grant v. Grant, L. R. 5 C. P. 380. 

See EvipENcE, 1; WILL. 


ANCIENT 


The owner of land subject to an easement of light has no right to deprive the 
dominant estate of any of the light coming to it, because the owner of the domi- 
nant estate has by any means obtained other light besides that which he had by 
his easement. — Dyers’ Company v. King, L. R. 9 Eq. 438. 


APPOINTMENT. 

1. A marriage settlement, after declaring certain trusts, directed that the 
trustees should hold the residue in trust for such persons as the wife should 
appoint, and contained limitations in default of appointment. The wife appointed 
that the trust funds should be paid to two trustees for the benefit of her two 
nieces. One of these nieces died before the wife, and her interest in the fund 
lapsed. Held, that the appointment to trustees was a severance of the property 
from the settlement fund, and that the lapsed interest passed to the next of kin 
of the wife, and not under the limitations in the settlement. — Wilkinson v. 
Schneider, L. R. 9 Eq. 423. 

2. C. by his will appointed a leasehold estate, after his wife’s death, for the 
same purposes as his wife should declare, ‘‘ with respect to the disposition of her 
residuary personal estate,” by will; and in default of any disposition by her of 
her residuary personal estate, or so far as the same should not extend, to his next 
of kin. His wife by will gave certain legacies, and then gave ‘all the residue 
of her property,” one-third to a hospital, and the remaining two-thirds to charities 
which were incompetent to receive the bequest. Held, that the hospital took 
one-third of the husband’s leasehold estate, and the other two-thirds went to 
his next of kin. — Bristow v. Skirrow, L. R. 10°E. Q. 1. 

3. Real estate was settled upon a husband and wife for their lives, remainder 
to such of their children as they should appoint by deed; there was no power to 
grant building leases. There were four children of the marriage, and the hus- 
band and wife by deed appointed the whole estate to one in fee; afterwards they 
and the appointee conveyed it to trustees upon similar trusts to those contained 
in the settlement, and also with power to grant building leases. Held, that the 
appointment was for the benefit of all the persons interested in the power as well 
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as the appointors, and therefore was not fraudulent. — Jn re Huish’s Charity, L. 
R. 10 Eq. 5. 
See ELecrion. 


APPROPRIATION. 


The New Orleans Bank drew a bill for £2000 upon the Bank of Liverpool in 
favor of the plaintiffs, who bought it on the faith of representations by the New 
Orleans Bank that funds to meet it were lying in the Bank of Liverpool specifically 
appropriated to that purpose. Before acceptance the New Orleans Bank sus- 
pended payment. Upon a bill against both banks, held, that the plaintiffs having 
purchased the bill on the faith of those representations, were entitled to be paid 
the amount out of the funds of the New Orleans Bank in the hands of the Bank 
of Liverpool. — Thomson v. Simpson, L. R. 9 Eq. 497. 

See Trust. 


—See INDICTMENT. 


ASSIGNMENT. 


A bank agreed to renew two notes of a company upon the understanding that 
a call should be made and the proceeds deposited with the bank to await the 
maturity of the notes. The notes were renewed, and the call made. Held, that 
the assignment of the call already determined on could not be distinguished from 
the case of a mortgage of the arrears of a call already made, and was valid. — In 
re Sankey Brook Coal Co., L. R. 9 Eq. 721. 


Assumpsit.—See Action, 1; WaRRANTY. 


AUCTIONEER — See AcrTION, 2. 
BartMent. — See Insurance, 1. 
Bankruptcy. — See Action, 1. 


Bit or Lavine. 


Goods consigned to a firm in London were landed at a sufferance wharf subject 
to a lien for freight. (11 & 12 Vict. c. 18.) The consignee deposited with M., 
the plaintiff, the first and second parts of the bill of lading as security for £2500, 
but fraudulently retained the third part. B., the defendant, without knowledge 
of these transactions, advanced £2000 on receiving the third part of the bill of 
lading, and the lien for freight being removed, obtained the goods and sold them. 
The Act (11 & 12 Vict. c. 18) provides that goods landed at a sufferance wharf 
shall, upon notice to the wharfinger, remain subject to the same lien for freight 
as if they remained on board the ship. Held, that the goods were not delivered 
while they remained subject to the lien for freight, and that the bill of lading 
continued in force ; also that the first transfer of the bill of lading to M. passed 
to him the ownership of the goods. — Barber v. Meyerstein, L. R. 4 H. L. 317. 


Brits anD Notes. 

D. P. bought certain overdue bills of exchange for £2300. Of the purchase- 
money £2000 were assets of the Oriental Bank, and had been collected by D. P., 
who was manager of the bank. He afterwards sold these bills to the Eastern 
Bank, of which he was managing director, and paid himself for them out of its 
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funds. ‘The Oriental Bank claimed the bills. Held, that the Eastern Bank was 
not affected with notice of the fraud through its director D. P., but that, as the 
bills were overdue, the Eastern Bank took no better title than D. P., and the 
Oriental Bank was entitled to a part of the proceeds of the bills proportionate to 
its share of the purchase money.—Jn re European Bank. Ex parte Oriental 
Commercial Bank, L. R. 5 Ch. 358. 

See APPROPRIATION ; ASSIGNMENT. 


Bonp. — See Racine Dest. 


Borromry. — See Insurance, 3. 
Restrictions. —See Insuncrion. 


BurpDEN oF Proor. 


The plaintiff demised a dwelling-house to A., who covenanted in the lease that 
he would not permit any sale by public auction to take place on the premises 
without the consent in writing of the plaintiff; and there was a proviso for 
re-entry in case of breach of covenant. A. underlet to the defendant, and 
assigned his goods upon the premises to B., C., and D, who sold them by public 
auction on the premises, bills having been previously posted there. In an eject- 
ment for forfeiture, upon the above facts, held, that the plaintiff should be non- 
suited by Kexry, C.B., Marty and Picorr, BB. on the ground that there 
was no evidence that the sale was by the permission of the lessee; by WILLEs, 
J. on the ground that being the case of a forfeiture, the burden was on the 
plaintiff of showing that the sale was without the consent of the plaintiff; by 
Brett, J., CHANNELL and Cieassy, BB. on both grounds. (Exch. Ch.) — 
Toleman v. Portbury, L. R. 5 Q. B. 288. 

Buriat Grounp. —See REVERTER. 


CaLL. —See AssIGNMENT. 


CHARGE. 


In 1802, there were two judgments (for £1000 and £2000) against A. In 
1809, A. made a voluntary settlement of his real estate, reserving to himself a 
life interest, in which it was recited that said estates were subject to these charges, 
amounting in the whole to £3000. In 1818 and 1819, he executed two mort- 
gages on his real estate. ‘The judgment of 1802 for £2000 was paid out of A.’s 
life estate under the settlement. At the suit of a judgment creditor in 1822, a 
receiver was appointed, and part of the land sold and applied to his debt. A. 
died in 1861. The petitioner was a judgment creditor. Held, that the judgments 
of 1802 were charges on the inheritance, and that so much of them as had been 
paid out of the life estate ought to be paid by the inheritance for the benefit of 
the creditors whose demands affected only the life estate; also that the statute of 
Elizabeth against fraudulent conveyances enabled A. to defeat the voluntary 
settlement so far as the mortgages extended, but that the doctrine of marshalling 
did not apply. — Dolphin v. Aylward, L. R. 4 H. L. 486. 


Cuarity.— See Cy Pres. 


Cuass. 
Two marriage settlements were made ; by one, the real estate of the husband, 
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subject to certain life estates, was settled upon the first and other sons of the 
marriage successively in tail male; by the other, which recited the first, the wife’s 
real estate was settled, subject to a life interest for her, to the use of all the sons 
(except the eldest or only son) and daughters of the marriage, as tenants in 
common, in tail; and if any such son or daughter should die without issue, or if 
any such son should become an eldest son before he should attain the age of 
twenty-one, then as to the share of such son or daughter to the use of the sur- 
vivors as tenants in common in tail. After the husband’s death, his eldest son 
entered into possession of his estate and died; the next son succeeded to the 
husband’s estate, having attained twenty-one, and died leaving a son; two daugh- 
ters of the marriage survived. Upon the wife’s death, it was held, that the class 
entitled to the wife’s estate was to be ascertained at her death, which was the time 
of distribution ; and that the two daughters were the only ones entitled to a share. 
—JIn re Bayley’s Settlement, L. R. 9 Eq. 491. 


Copicit. 


1. A testator, having made a will and codicil, executed in the presence of two 
witnesses a document to the following effect: ‘‘I hereby make a free gift to 
Maria Robertson of sixty pounds.” The court, being satisfied by parol evidence 
that the testator intended the gift to be dependent on his death, granted probate 
of the paper as a codicil to the will. — Robertson v. Smith, L. R. 2 P. & D. 43. 

2. A testatrix by her will gave a legacy to her niece M.; by a codicil she 
revoked the bequest, and gave it to her two nieces equally; by another codicil 
she declared, ‘‘ My wish is, that in the event of the name of M. having been 
erased from my vill, it be remstated as previously there placed.” Held, that the 
erasure of the name of M. never having been made, the last codicil was inopera- 
tive. — Wilkinson v. Schneider, L. R. 9 Eq. 423. 


CoLuisIon. 

Two vessels were close hauled on the same tack, one ahead of the other. The 
head vessel went as near a shoal as she could and went about; as she was coming 
round, the other vessel ran into her. Held, that it was the duty of the rear ves- 
sel to go about when she saw the other go about, and as she had not done so, she 
alone was to blame for the collision. — The Priscilla, L. R. 3 A. & E. 125. 

See TowacGe. 


Cotiusion. —See WastTE. 


COMMITMENT. 


The prisoner was convicted under 5 Geo. IV. c. 83, § 4, which enacts, that 
every suspected person or reputed thief frequenting . . . any place of public 
resort, or any avenue leading thereto, or any street, highway, or place adjacent, 
with intent to commit felony . . . shall be deemed a rogue and vagabond. The 
warrant of commitment stated that he had been convicted of frequenting ‘‘ a cer- 
tain public highway at,” &c., “with intent to commit a felony.” The prisoner 
was brought up upon habeas corpus. Held, that a public highway is not neces- 
sarily a place of public resort, and that the commitment was bad.— In re Timson, 
L, R. 5 Ex. 257. 
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ComPany. 


The articles of association of a company provided that, when 3000 shares 
should have been subscribed for, the members should be associated for the objects 
of the company. Before 3000 shares were subscribed for, the plaintiff was 
appointed engineer by the directors. In an action for his salary, held, that until 
3000 shares were subscribed for, there was no company capable of contracting 
with the plaintiff. — Pierce v. Jersey Waterworks Co., L. R. 5 Ex. 209. 

See AssIGNMENT; Director; Prixcipat aNp AGENT, 4; Utrera ViREs. 


CoNFIRMATION. 


1. Bill to set aside a settlement. The plaintiff made a settlement with a power 
to raise a jointure for his future wife, and to raise portions for his children. By 
the settlement made upon his marriage, he exercised these powers; ten years 
afterwards he filed a bill to set aside the former settlement, alleging that he 
executed it in ignorance of its purport. Held, that, although the court would 
have otherwise directed it to be set aside, yet the exercise of the power of jointur- 
ing, given by it, was a confirmation of the whole transaction, and the bill was dis- 
missed. — Jarratt vy. Aldam, L. R. 9 Eq. 463. 

2. A female infant executed a marriage settlement of her share in reversion — 
of two estates. After her husband’s death, and after she had attained full age, 
one of the estates fell into possession, and she directed it to be paid to the 
trustees under the marriage settlement. The other estate afterwards fell into 
possession. Held, that she had confirmed the settlement in part, and must be 
taken to have intended to confirm the whole of it. — Davies v. Davies, L. R. 9 
Eq. 468. 


ConsTRUCTION. 

1. The plaintiffs agreed to ship a quantity of ice to the United Kingdom, 
“forwarding bills of lading to the purchaser, and upon receipt thereof the said 
purchaser takes upon himself all risks and dangers of the seas, rivers, and navi- 
gation, of whatever nature or kind soever,” and the defendant agreed to buy and 
receive the ice on its arrival, and pay for it in cash on delivery. Held, that the 
clause by which the defendant took upon himself the risks of the seas exonerated 
the plaintiffs from liability for non-delivery in case of loss, but did not render the 
defendant liable to pay for the ice in that case. (CLEassy, B., dissenting). — 
Castle v. Playford, L. R. 5 Ex. 165. 

2. By 1 & 2 Wm. IV. c. 32, § 3, “if any person whatsoever shall kill or take 
any game, or use any dog, gun, net, or other engine or instrument, for the pur- 
pose of killing or taking game on a Sunday, or a Christmas Day,” he shall be 
liable to a penalty on conviction. The appellant set snares on Saturday, and on 
Sunday some of the snares were seen set, and in two of them were two dead 
grouse. Held, that a snare was an engine within the meaning of the statute, and 
that setting the snares on Saturday and leaving them set on Sunday was using 
them on a Sunday. — Allen v. Thompson, L. R. 5 Q. B. 336. 

3. A testator, by a will executed before the Wills Act (1 Vict. c. 26), gave to 
his son George (without words of limitation) certain real and personal property, 
charged with a payment of £100; and provided that, if George should die before 
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his wife, she should have the use of ‘‘ the above my property and estate” for life, 
after whose decease he gave the same to the five children of his son William, share 
and share alike, with survivorship in case of the death of any of them before the 
estate became vacant. Held, that George took only an estate for life, and that 
the grandchildren took vested remainders as tenants in common after the life 
estates of George and his wife. — Bolton v. Bolton, L. R. 5 Ex. 145. 

4. A testator bequeathed £250 to each of the two children of S. S. had 
three children and the testator knew it. The executors paid the child who was 
of age; and appropriated £250 for the second, and paid the residue to the residu- 
ary legatee. Held, that the three children were each entitled to £250, which, 
with the costs of the executors, must be paid by the residuary legatee. — Spencer 
v. Ward, L. R. 9 Eq. 507. 

5. A testatrix gave an annuity of £40 to I. in a certain contingency ; she also 
bequeathed to I. a legacy of £30. In a codicil she said, ‘* And I increase the 
immediate annuity of £30, left by my will to I., to an annuity of £50.” Held, 
that 1. took an annuity of £50, instead of the legacy of £30. — Ives v. Dodgson, 
L. R. 9 Eq. 401. 

6. A testator devised to trustees, upon trust to permit his brother-in-law, H. 
_M., and all his brothers and sisters, to enjoy the rents and profits, in equal shares 
for their lives, with benefit of survivorship where any of them died without leaving 
children; but where any of them died leaving children, then upon trust to let 
such children have their parents’ share of the rents and profits. One brother of 
the testator died before the date of the will, leaving children; H. M., and one 
sister and one brother, died after the date of the will and before the death of the 
testator, all leaving children; five brothers and one sister survived the testator. 
Held, that the children of H. M. and the brother and sister who were living at 
the date of the will, were entitled to shares in the rents and profits, but that the 
children of the brother who died before the date of the will were excluded. — 
Habergham v. Ridehalgh, L. R. 9 Eq. 395. 

7. A testator bequeathed to trustees all his personal estate, ‘‘ save and except 
the sum of £500 payable at my death, under a policy of insurance, to my wife 
Hannah Hall, and to which she is absolutely entitled under the said policy.” The 
only policy of insurance possessed by the testator was payable to himself and his 
representatives; his wife had no interest in it. Held, that the £500 payable 
under the policy was given by implication to the wife. — Hall v. Lietch, L. R. 9 
Eq. 376. 

8. A bequest of ‘‘ one-fifth part of my residuary estate unto each of my two 
sons James Clark and Charles Clark absolutely, and to be paid and transferred tq 
them respectively or to such of them as shall be living at the time of the decease 
of my said wife,” is equivalent to a bequest of two-fifths to the two sons equally, 
or to such as shall be living at the death of the wife; and Charles Clark having 
died without issue in her lifetime, James Clark was held to be entitled to the two- 
fifths upon her decease. — In re Clark’s Trust, L. R. 9 Eq. 378. 

9. In 1811 the Duchess of Buccleugh made a settlement of the Cardigan 
family plate upon trust for Robert, Earl of Cardigan, during his life, and after 
his decease for James Thomas, Lord Brudenell, only son and heir apparent of 
said Robert, during his life, and after his decease for the first son of said James 
Thomas, Lord Brudenell; provided, that if such first son should die under 
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twenty-one, without leaving issue male living at his decease, then in trust for the 
other sons of said James Thomas, Lord Brudenell, successively; but if said 
James Thomas, Lord Brudenell, should have no sons, or all should die under 
twenty-one, without issue male living at their decease, then in trust for the other 
sons of Robert, Earl of Cardigan, successively ; and if there should not be any son 
of said Robert, Earl of Cardigan, or of the said James Thomas, Lord Brudenell, 
who should live to attain twenty-one, or should die under that age leaving issue 
male living at his death, then in trust for said Duchess of Buccleugh, her execu- 
tors, &c. The only son of Robert, Earl of Cardigan, was James Thomas, Lord 
Brudenell, who attained twenty-one, and died without issue. Held, that the 
failure of sons of Robert, Earl of Cardigan, mentioned in the settlement, - 
meant the failure of such sons as were before mentioned, and that upon the 
death of James Thomas, Lord Brudenell, without issue, the limitation to the 
Duchess of Buccleugh took effect.— Cardigan v. Curzon-Howe, L. R. 9 Eq. 
358. 
See Crass; Commirment; Covenant; Cy Pres; Devise; Fatse PRre- 
TENCES; ForGERY ; INVESTMENT; SETTLEMENT, 2; SpeciFIC PERFORMANCE, 2; 
Wut, 1-4. 


ContTRACT. 


1. The defendant ordered of the plaintiffs ‘‘ a small cargo” of lathwood, ‘in 
all about sixty cubic fathoms,” and the plaintiffs accepted the order. The plain- 
tiffs chartered a vessel and loaded her for the defendant's port with eighty-three 
fathoms of lathwood; on her arrival the plaintiffs’ agent set apart the amount of 
the defendant's order, but the defendant would not accept it. In an action for 
non-acceptance, held, (Martin, B., dissenting), that the word ‘ cargo” meant 
the whole loading of the ship, and that therefore the plaintiffs had not completed 
the defendant’s order. — Kreuger v. Blanck, L. R. 5 Ex. 179. 

2. A building contract provided that the work should be completed by Oct. 2, 
1868, but that if by certain contingencies the contractor should in the opinion of 
the architect have been unduly delayed, it should be lawful for the architect to 
grant such extension of time as to him might seem reasonable; and that it should 
be lawful for the commissioners, in case the contractor (among other things) 
should no& ‘‘ in the opinion and according to the determination of the architect 
exercise due diligence and make such due progress as would enable the works to 
be efficiently completed at the time aforesaid,” to determine the contract by a 
notice in writing. In an action by the contractor against the commissioners for 
preventing him from completing the contract, they pleaded that he did not in the 
opinion and according to the determination of the architect exercise due diligence, 
&e., and thereupon they gave the notice provided to determine the contract. 
The plaintiff replied that the architect did not grant an extension of time, and 
that the alleged failure to exercise due diligence, &c., were caused by the default 
of the defendants and the architect in certain particulars. Upon demurrer, held, 
reversing judgment of C. P., that the contract did not give the architect power to 
determine whether the failure of the plaintiff was caused by the default of the 
defendants, and therefore that the defendants could not avail themselves of their 


own wrong to determine the contract. (Creassy & Picort, BB., dissenting.) 
VOL. v. 5 
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(Exch. Ch.) — Roberts vy. Bury Improvement Commissioners, L. R. 5 C. P. 310; 
s.c. L. R. 4. C. P. 755; 4 Am. Law Rev. 465, 466. 

See Company; Construction, 1; CovENANT; GUARANTY; PRINCIPAL AND 
AGENT, 2, 3; Racine Dest. 


Contrisutory. — See Principat anp AGENT, 4. 
Conveyance. — See 


COVENANT. 


1. The plaintiff purchased a piece of land of A., who covenanted that ‘‘ no 
buildings except dwelling-houses,” not to be of a less cost than £200 each, should 
be erected on the side of the road opposite to the plaintiff’s land. The defendant, 
Law, agreed afterwards to purchase of A. the land on the opposite side of the 
road, and agreed to make a permanent fence around the premises purchased, 
either by railing or walling from four to seven feet high. A.’s agreement with 
the plaintiff was also recited, and the defendant entered into a similar covenant 
with A. The defendant raised a boundary wall eight feet six inches high, and in 
one place eleven feet high, for the purpose of making a vinery on the inner side 
with a lean-to roof against the wall. Held, that the erection of a boundary wall 
was no breach of covenant, but that the raising of the wall and placing a vinery 
against it were so. Also that A. was not a necessary party. — Bowes v. Law, 
L. R. 9 Eq. 636. 

2. Covenant that a piece of land should not be used as a site for a hotel, 
tavern, public-house, or beer-house, nor should the trade or calling of an hotel 
or tavern keeper, publican, or beer-shop keeper, or seller by retail of wine, 
spirits, or spirituous liquors, be used, exercised, or carried on at or upon the 
same. The defendant sold on the premises wine and spirits in bottles only, in 
connection with the trade of a grocer. Held, that the covenant was directed 
against a bar, and not against the trade of a wine merchant, and that there was 
no breach. — Jones v. Bone, L. R. 9 Eq. 674. 
See Iysunction; Speciric PERFORMANCE, 2. 


CrminaL Law. 
Indictment for obstructing a train on a railway. The prisoner unlawfully 
altered the signals at a railway station. A train, which would have passed with- 
out slacking speed, was caused by the alteration to come very nearly t6 a stand. 
Held (Marty, B., dissenting), that this was an obstruction. — Regina v. Hadfield, 
L. R. 1 C. C. 253. 
See CommitMENT; Fatse PRETENCES. 


Crue.tty. — See Huspanp AND Wire, 2. 


Cy Pres. 


Bequest of £300 to the Church Pastoral Aid Society in England, and £200 
to the Church Pastoral Aid Society in Ireland; there was no society of that 
name in Ireland, but the Spiritual Aid Society had objects similar to those 
of the C. P. A. Society in England, i.e., pastoral aid. Held, that there was a 
clear intention to effect a particular object of charity, which would be carried out 
by the Spiritual Aid Society, and the legacy of £200 was ordered to be paid 
to them. — Jn re Maguire, L. R. 9 Eq. 632. 
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DaMaGeEs. 

The defendant represented to the plaintiff that he had authority to sell the L. 
estate, which was owned by himself and four others, and the plaintiff made a 
written offer to buy it for a certain sum. The defendant answered by telegraph, 
“Your offer for the L. estate is accepted.” The other owners afterwards denied 
the defendant’s authority, and sold the estate to another person at a higher price. 
The plaintiff then brought an action against all the owners for breach of con- 
tract; in answer to interrogatories, the joint-owners all swore that the defendant 
had no authority to make the contract, but the plaintiff proceeded with his action 
and was nonsuited. He had also purchased stock for the estate. In an action 
upon the implied warranty of the defendant, held, that the telegram written out 
by the telegraph clerk, with the authority of the defendant, was a sufficient mem- 
orandum within the Statute of Frauds ; held, also, that the plaintiff was entitled to 
recover the expense of investigating the title, the damages occasioned by the 
loss of bargain, and the costs of the former action up to the time when the 
answers of the joint-owners were submitted to counsel; but that he could not 
recover for the loss occasioned by the purchase of stock. — Godwin v. Francis, 
L. R. 5 C. P. 295. 


Depication. — See REVERTER. 
Detivery. — See or Lapina. 


DEVISE. 


By a will made before the Wills Act, the testator devised all his real estate to 
his two brothers and the survivor for their lives, and after their decease unto all 
the children of his said brothers who should then be living, equally share and 
share alike; and in case of the death of any of them in the lifetime of either or 
both of his brothers leaving lawful issue living, then he devised the part or share 
of such deceased parent unto and equally among all his children who should then 
be living. The residue of his real and personal estate he gave to his wife and 
her heirs. Held, that the general devise to the children of the brothers was 
enlarged to a fee by the devise over to the children of such parents as should 
die before the specified time, and that the brother's children and grandchildren 
took estates in fee-simple. — In re Harrison’s Estate, L. R. 5 Ch. 408. 

See Ampicuiry; Construction, 3,6; Restpuary Cause; WILL, 2. 


Directors. 


L. obtained the consent of the directors of the Estates Bank to an amalgama- 
tion with the plaintiff bank, upon payment of a compensation of £6000 to the 
managers, and certain smaller sums to the chairman, vice-chairman, and other 
directors. L. then induced the directors of the plaintiff bank to make an agree- 
ment with the Estates Bank for their amalgamation, and to promise him a com- 
mission of five per cent on the capital of the Estates Bank. The agreement 
was carried into effect, and the manager, chairman, and vice-chairman became 
directors in the plaintiff bank, and received from L. the compensation agreed 
upon, L. having been paid the commission of five per cent which had been 
promised him. In a suit against the directors of the plaintiff bank to recover 
the money paid to L. and the officers of the Estates Bank, held, that the chair- 
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man and vice-chairman of the Estates Bank were not justified in receiving the 
money, and must refund the sums which had been paid them; that the manager 
must refund all except so much as would be proper compensation for the loss of 
his office of manager; that the other directors had not acted improperly, and 
were not liable to repay any thing. — General Exchange Bank vy. Horner, 
L. R. 9 Eq. 480. 


Discovery. 

By an indenture of settlement certain estates were conveyed to such uses as 
the settlors should jointly appoint, and in default of appointment to the settlors 
for life, with remainders to other persons. By virtue of the power the settlors 
mortgaged the estates. In a suit to redeem by one of the remainder-men, the 
mortgagees having admitted that the plaintiff was entitled to redeem, it was held, 
that the plaintiff could not claim the production of the deed of settlement without 
paying the mortgage debt. — Chichester v. Marquis of Donegal, L. R. 5 Ch. 497. 

DismissaL. — See Norice, 1. 
Divorce. — See EvipEence, 2; Huspanp anp Wire, 2. 


Easement. — See Ancient Licur. 


ELEcTION. 


A woman on her marriage appointed £3000 by deed to trustees in trust for 
her husband for life, and at his decease to divide equally among her nephews, 
reserving power to revoke the trust in favor of her nephews. By her will she 


revoked all the trusts in the deed, and appointed £1000 to her husband and 
£2000 to the plaintiff. Held, that the husband must elect between the legacy 
and the life-interest. — Coutts v. Acworth, L. R. 9 Eq. 519. 


Equiry.— See Brits anp Notes; ConFrrmaTion, 1; Speciric Perrorm- 
ANCE, 2. 


Equity PLEADING AND PRACTICE. 

1. Ifa plaintiff has not sufficient title to maintain a suit when he files his bill, he 
cannot maintain it upon a title subsequently acquired. — Evans v. Bagshaw, L. 
R. 5 Ch. 340. 

2. Bill to charge a legacy upon real estate; the defendant alleged that he 
purchased it for a valuable consideration without notice. During the negotiations 
for the purchase by the defendant, certain letters relating to the plaintiff's claim, 
passed between the defendant’s solicitor and the agents of the vendor. Held, 
that the letters were not written with a view to the defence of this suit, and were 
not privileged from production. — Paddon v. Winch, L. R. 9 Eq. 666. 

See Covenant, 1; Revivor. 


EvIpENCE. 

1. The testator appointed as executors of his will ‘‘ Francis Courtenay Thorpe, 
of Hampton, gentleman,” and two others. Francis Courtenay Thorpe, of Hamp- 
ton, was a youth twelve years of age; his father’s name was Francis Corbet 
Thorpe. Held, that the description applied only to the son, and therefore there 
was no ambiguity ; evidence that the testator intended the father was excluded. — 
Goods of Peel, L. R. 2 P. & D. 46. 
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2. Upon a petition for divorce for adultery, the only evidence of the respon- 
dent’s identity was that of the petitioner. The court refused to act upon this 
evidence without corroboration. — Harris v. Harris, L. R. 2 P. & D. 77. 

3. Action to recover for work done and materials supplied to certain houses 
on the order of third persons. It was contended by the plaintiff that the persons 
giving the order were the defendant’s agents, and that the defendant was owner 
of the houses. Held, that evidence was admissible to show that other tradesmen 
had supplied goods by the defendant’s orders for the same houses. — Woodward 
v. Buchanan, L. R. 5 Q. B. 285. 

4, Notwithstanding the Statutes 32 & 33 Vict. c. 68, enabling parties to any 
proceedings instituted in consequence of adultery, and their husbands and wives 
to be witnesses, the court required other evidence than that of the husband to 
prove non-access, where the object was to bastardize issue.— Jn re Rideout's 
Trusts, L. R. 10 Eq. 41. 

5. Indictment against a woman for endeavoring to conceal the birth of her 
child by secretly disposing of the dead body thereof. The prisoner had put the 
body into a field over a wall four and a half feet high separating a yard from the 
field. The only entrance to the yard was by a narrow passage from the street, 
and the only entrance to the field was by a gate from a butcher’s yard. No per- 
son going into the field in their ordinary occupation would see the body. Held, 
that there was evidence for the jury of a secret disposition of the body. — Regina 
v. Brown, L. R. 1 C. C. 244. 

See Apmissions; AMBIGUITY; PRacTIce. 

EXECUTOR AND ADMINISTRATOR.—See ADMINISTRATOR PENDENTE LITE. 


Fase ImprisONMENT. — See REASONABLE AND PROBABLE CaUsE. 


FatsE PRETENCEsS. 


The prisoner obtained the use of a horse for a day by false pretences; he was 
indicted for obtaining goods by false pretences. Held, that to ‘‘ obtain” means 
to obtain the property in a chattel, but does not mean to obtain a loan of it. — 
Regina v. Kilham, L. R. 1 C. C. 261. 


Fixtures. 


The lessee of a coal mine constructed therein three railways in the following 
manner: Sleepers were laid upon the ground, and the rails were fastened to them 
by dog-nails ; large quantities of ballast were then packed under and about the 
sleepers. The rent being in arrear, the lessor distrained these railways, and 
subsequently sold them under the distress. The purchasers removed them, and 
in doing so it was necessary to wrench off the rails and to loosen the ballast with 
a pick and raise the sleepers with a lever. Held, that the railways were fixtures 
and were not distrainable. — Turner v. Cameron, L. R. 5 Q. B. 306. 


ForriGN JUDGMENT. 

An English ship, while on a voyage to an English colony, was mortgaged by 
her owner in England, and the mortgage was subsequently assigned to the plain- 
tiff. In the port of the colony the ship was supplied with necessaries, the captain 
paid for them by a bill drawn on the owner, which was never accepted, and, at 
maturity, was dishonored. This bill was indorsed to French subjects, who com- 
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menced a suit against the captain and ship upon their arrival at Havre, and 
obtained judgment against them, which the Civil Tribunal confirmed, and 
ordered the ship to be sold. The plaintiff afterwards commenced in the Civil 
Tribunal a suit in the nature of replevin, and gave evidence of the law of England 
upon the subject, but the court, mistaking that law, decided against him. The 
ship was then sold under the judgment to the defendants. Held, that the judg- 
ment of the French court was in rem, and under the French law transferred the 
ownership of the vessel, and that although the question of English law was 
wrongly decided, the title of the vendee could not be questioned in the English 
courts. — Castrique v. Imrie, L. R. 4 H. L. 414. 


Forreirure. — See BurDEN oF PROOF. 


ForGeryY. 

The 24 & 25 Vict. c. 98, § 24, makes it felony to forge ‘‘ any warrant, order, 
authority, or request for the payment of money.” The prisoner forged a receipt 
for money, and obtained by means of it money from a society; the jury found 
that by the custom of the society such documents were treated as warrants, 
authorities, and requests to pay, and convicted the prisoner. Held, that the 
document was properly described as a warrant, an authority, or a request. — 
Regina v. Kay, L. R. 1 C. C. 257. 

Fraup. — See APPROPRIATION; Bits Notes; Luwrrations, STATUTE OF, 
Fraups, Statute or. —See DamaGes. 


FraupULENT CONVEYANCE. — See CHARGE. 


Freicut. —See Insurance, 2; Suir. 
Grrr. —See Construction, 9. 


GUARANTY. 


A bank authorized a company to draw upon it on terms that the company 
should ship tea and draw upon B. & Co. for its value, accompanied by bills of 
lading, policy of insurance, and invoice; B. & Co. agreed to accept the bills and 
forward them to the bank, and agreed to pay the amount due the bank on the 
8ist December. The company drew bills on the bank; before they fell due the 
bank stopped payment, but the bills were paid afterwards. The company failed 
to ship any tea and to perform their part of the agreement. Held, that the bank 
had performed its part of the agreement, and, notwithstanding its failure, B. & Co. 
were liable; and that their general engagement was not limited to the amount 
due on the 31st December. — Ez parte Agra Bank ; In re Barber & Co., L. R. 
9 Eq. 725. 


Higuway. 

In 1811, a road was laid out, fifty feet wide, through a common, by the 
enclosure commissioners. Allotments of the land on each side were made, and 
directions given by the commissioners that the allotments should be fenced. 
About twenty-five feet only of the road were used, and the sides, which were left 
unenclosed, became covered with fir-trees, heath, and furze, which had grown up 
during the last twenty-five years. A suit was brought by the owner of the adjoin- 
ing land to restrain the highway board from cutting the trees and furze. Held, 
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that the right of the public was to have the whole width of the road free from 
obstructions and was not confined to the part actually used; and that this right 
was not extinguished by allowing the trees to grow. — Turner v. Ringwood High- 
way Board, L. R. 9 Eq. 418. 

See CoMMITMENT. 


HusBanp aND WIFE. 

1. A woman, upon marriage, settled her property in trust for her separate use. 
After marriage her husband became bankrupt, and certain debts incurred by the 
wife before marriage were proved against him, but he had no assets, and after- 
ward obtained his discharge. Held, that the wife’s separate property was liable 
for her debts. —Chubb v. Stretch, L. R. 9 Eq. 555. 

2. Held, by the full court on appeal, that, if force, whether physical or moral, 
is systematically exerted by a husband for the purpose of bending his wife to his 
authority, in such a manner, to such a degree, and during such a length of time 
as to break down her health and render serious malady imminent, there is cruelty 
which entitles her to a decree for judicial separation. — Kelly v. Kelly, L. R. 2 
P. & D. 59. 

See Eviwence, 2, 4; SETTLEMENT, 1; Spectric PeRFoRMANCE, 1; WIFE’s 

SEepaRATE Estate. 
IanoraNnce. — See CONFIRMATION. 


Contract. —See Racine Dest. 


INDICTMENT. 
Indictment that the defendant ‘‘in and upon one Margaret D., a girl 


above the age of ten years and under the age of twelve years . . . unlawfully 

did make an assault, and her, the said M. D., did then unlawfully and carnally 

know and abuse against the form of the statute,” &c. The jury found the defend- 

ant guilty of a common assault. Held, that, under the indictment, the defendant 

might be convicted of an assault. — Regina v. Guthrie, L. R. 1C. C, 241. 
Inrant. —See Conrirmation, 2. 


InsuNCTION. 

The grantee of a piece of land made a separate agreement with the grantor, 
that during twelve years and a half no building thereon should be used as a pub- 
lic house. His assignee, one of the defendants, built a house on the land and let 
it to the other defendant as tenant from year to year, who used it as a public 
house. The assignee had notice of the agreement, but the tenant had not. 
Upon a bill for an injunction, held, that the agreement was not binding on the 
tenant, but that the assignee should be enjoined, the injunction to be suspended 
until the tenancy should be determined. — Carter v. Williams, L. R. 9 Eq. 678. 

See Recerver; Revivor. 

INTENTION. — See ResipuaRy 2. 


INSURANCE. 


1. Policy of insurance against fire upon the stock of wheat, &c., in a mill, 
containing the following clause: ‘‘ Goods held in trust or on commission must be 
insured as such, otherwise the policy will not extend to them.” Part of the 
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wheat destroyed was received from farmers, and mixed in large hutches with 
other wheat received in the same way, and was either sold by the millers, or 
ground in their mill; the millers had the option of delivering to the farmers 
wheat of like quality or paying the market price, but it was not intended that the 
identical wheat delivered should be returned. The wheat was not insured as 
goods held in trust or on commission. Held, that the wheat was not held in trust, 
but was sold to the millers, and that it was covered by the policy. — South Aus- 
tralian Insurance Co. v. Randell, L. R. 3 P. C. 101. 

2. Insurance on freight. The ship while on the voyage insured was stranded 
on the Welsh coast. The ship-owner discharged the cargo and sent it on to its 
destination by rail, at an expense of £212, and received the freight. The cargo 
might have been kept until the vessel was repaired, and then reshipped at an 
expense of £70. Held, that under the suing and laboring clause, the ship-owner 
was entitled to recover from the underwriters the least reasonable amount for 
which the goods could have been carried forward, which was £70.— Lee v. 
Southern Insurance Co., R. 5 C. P. 397." 

3. Insurance on a bottomry bond. The bond provided for its defeasance on 
payment of the amount, or ‘in case of the loss of said ship such an average as 
by custom shall have become due on salvage,” or if the ship should be utterly 
lost, cast away, or destroyed by perils of the seas. The ship became a construc- 
tive total loss, and the proceeds were paid to the bondholder. Held, that the 
policy of insurance on bottomry did not cover a constructive total loss. — Broom- 
field v. Southern Insurance Co., L. R. 5 Ex. 192. 

4, Insurance on ‘‘ homeward chartered freight,” by the ship Sir Willian Eyre, 
which had been chartered while on her outward voyage for a homeward voyage 
from Calcutta to England; the voyage insured was ‘‘ from Clyde to Southland, 
while there, and thence to Otago (N. Z.), and for thirty days in port there after 
arrival.” The ship arrived at Southland, where she grounded during a gale and 
was damaged, but she was got off and proceeded to Otago; there a survey was 
held upon her, and some repairs were recommended by the surveyors, but as 
there was no dry dock the extent of the damage could not be fully ascertained. 
The master had not sufficient funds to pay for repairs and other liabilities incurred, 
and for that reason remained at Otago seven months, until he recejved funds from 
the plaintiffs; he then made temporary repairs, and proceeded to Qglcutta in bal- 
last, where the ship was put into dry dock, and surveyed, and it was ascertained 
that the cost of repairs would exceed her value when repaired. The surveys and 
estimates were duly forwarded to the plaintiffs, who at once ‘gave notice of 
abandonment to the defendants and to the underwriters on the ship; neither of 
these notices was accepted. Held, reversing judgment of C. P., that, as there 
was a total loss of the power to earn freight, there was an actual total loss of 
freight, and no abandonment was necessary ; held, also, that if notice of abandon- 
ment was necessary, as it was given as soon as the plaintiffs knew the extent of 
the damage, it was sufficient. (Cieassy, B., dissenting.) Exch. Ch. — Potter v. 
Rankin, L. R. 5 C. P. 341. 


INVESTMENT. 


The trustees under a settlement were empowered to invest the trust fund in 
‘the bonds, debentures, or other securities, or the stocks or funds of any colony 
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or foreign country.” The question arose whether they could invest in the bonds 
of a French railway, guaranteed by the French government. Held, that these 
bonds were not securities of a foreign government, and therefore the investment 
could not be sanctioned by the court. — Jn re Langdale’s Settlement Trusts, L. R. 
10 Eq. 39. 

See Trust. 


Jornt-Tenancy. —See SETTLEMENT, 2. 


LANDLORD AND TENANT. 


The plaintiff became weekly tenant to the defendant's father on terms that the 
plaintiff should have plenty of time to remove his goods on the termination of 
the tenancy, and he also had a license from the father to stack timber upon an 
adjoining wharf, the rent being payable in respect of both. The defendant, after 
his father’s death, received rent from the plaintiff; subsequently he gave the 
plaintiff a week’s notice to quit, and at the end of the week took possession of 
the whole premises, and refused to allow the plaintiff a reasonable time to remove 
his goods. Held, that there was no objection to a tenancy determinable by a 
week’s notice to quit; also that there was evidence for the jury that the plaintiff 
held on the same terms as under the defendant’s father, and that he was entitled 
to a reasonable time to remove his goods. — Cornish v. Stubbs, L. R. 5C. P. 334. 

See Fixrures; Nozicer, 2. 

Lapse. — See APPorinTMENT, 1. 

Lease. — See Specirric PerFoRrMANCE, 2; Wure’s SEPARATE EstaTE. 
Lrcacy.—See AmBicuity; Construction, 3-8; Cy Pres; Execrion; Re- 
MOTENESS; REsipuaRY CLavsE; WILL, 3. 

Lien. —See Brix or Lapine. 
Licgut.—See Ancient Licur. 


Limitations, STATUTE OF. 


Suit to recover property to which the bill alleged that the plaintiff’s ancestors 
became entitled in 1769. It was alleged in the bill that the certificate of a mar- 
riage which formed the principal link in the plaintiff's title had been destroyed, 
and the register had been fraudulently mutilated to destroy the evidence of the 
marriage, and that a transcript of the register was accidentally discovered by the 
plaintiff in 1868. The Statute of Limitations provides that, in cases of concealed 
fraud, the right of any person shall be deemed to accrue when such fraud shall or 
with reasonable diligence might have been first known. Held, that by reasonable 
diligence evidence of the marriage might have been discovered more than twenty 
years before, and that the plaintiff was barred. — Chetham v. Hoare, L. R. 9 Eq. 
571. 

MarriGe SETTLEMENT. — See Conrrrmation, 2. 
Marrrep Woman. — See Husspanp anp WIFE. 
—See Cuarce. 

Master. — See Suir. 
Mispescription. — See Copicit, 2; Construction, 5. 
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Money Hap anv Recrervep.—See Action, 1. 
MortGaGe.—See AssiGNMENT; Cuarce; Notice, 2; Resipuary Cause, 2. 


NEGLIGENCE. 


1. The plaintiff was a gardener in the service of the defendant, and accom- 
panied him in a buggy to do some work for him. While crossing a furrow, the 
kingbolt broke and the plaintiff was thrown out and injured. Held, that as the 
defendant was performing a gratuitous service for the plaintiff, the plaintiff could 
not recover in the absence of gross negligence, and that there was no evidence to 
establish gross negligence. — Moffatt v. Bateman, L. R. 3 P. C. 115. 

2. The plaintiff, while attempting to cross the defendants’ railway by a road 
which crossed it on a level, was knocked down and injured by an engine. Orig- 
inally, gates were erected and a gate-keeper kept at the crossing, but for some 
years the defendants had ceased to employ a gate-keeper; there had been several 
accidents before, and attention called to the danger of the crossing. Three 
years before the defendants obtained an act authorizing them to make a new 
road, and to discontinue so much of the old road as crossed their railway ; five 
years were allowed for the exercise of the powers, but nothing was done until 
after the accident. Held, that there was no evidence of negligence on the part 
of the defendants; and that there was no obligation upon them to employ a gate- 
keeper nor to divert the road. — Cliff v. Midand Railway Co., L. R. 5 Q. B. 258, 

See ProximaTE Cause; TowaGE. 


Non-Access. — See Ev1pEnce, 4. 
Non-User. —See Hiauway. 


Notice. 


1. By a settlement of a Baptist chapel it was provided that, when the church 
should have to consider the appointment or dismissal of a minister, a notice should 
be given of the meeting publicly in the chapel on Sunday morning, at least four 
days before the time of holding such meeting, and should expressly state the 
object thereof; and each decision made at such meeting should be reconsidered 
at a second meeting, to be convened by notice given in like manner, expressly 
stating the object thereof; and such decision should not be binding until con- 
firmed at a second meeting. A meeting was called, by notice, ‘‘ for the purpose 
of bringing charges against and considering the dismissal of” the defendant, and 
a resolution was there passed ‘‘ that he is not a fit and proper person to occupy 
the position of pastor, and that his office as pastor cease forthwith.” Notice of a 
second meeting was given ‘‘ for the purpose of confirming and ratifying the reso- 
lutions passed at the church-meeting” aforesaid. At this meeting it was resolved 
that the minutes of the preceding meeting ‘‘ be passed, confirmed, and ratified.” 
Held, that the second notice was invalid because it gave no intimation of the 
resolutions which had been passed and were to be reconsidered. — Dean v. Ben- 
nett, L. R. 9 Eq. 625. 

2. Inamortgage deed it was provided that if the mortgagor should make default, 
‘*then immediately or at any time after such default,” he should hold the mort- 
gaged premises as yearly tenant to the mortgagees at a certain rent, and that 
they should have the same remedies for recovering the said rent as if reserved 
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upon a common lease. Default having been made the mortgagees gave no notice 
of their intention to treat the mortgagor as a tenant, but at the end of a year 
distrained for the rent. Held, that notice to the mortgagor was necessary 
before the mortgagees could treat him as a tenant. — Clowes v. Hughes, L. R. 5 
Ex. 160. 


See Brtts anp Nores; Insuncrion; Insurance, 4. 


Novation. 


A. effected a policy with the X. Co. in 1852 for one year, premium down, and 
then if he should pay the same premium every year until his death the company 
was to remain bound. He paid yearly until, in 1857, the X. Co. made over its 
business to the Z. Co., notified A. that the Z. Co. would be responsible on the 
policy: instead of the X. Co., and requested him to pay future premiums to the Z. 
Co., and to have his policy indorsed by it. A. paid as requested, and accepted a 
bonus from the Z. Co., but did not have his policy indorsed. Held, that A. had 
accepted the Z. Co. as his debtor in place of the X. Co.—Jn re Times Life 
Assurance and Guarantee Co., L. R. 5 Ch. 381. 

OxstrucTion. — See AncreNT Licut; Law. 
PerPetuiry.— See REMOTENESS. 


Power. —See APPOINTMENT; ELECTION. 


PRACTICE. 


At a trial, the issue was whether the defendant executed a policy of insurance. 
Notice to produce having been given to the defendant, the plaintiffs proposed to 
prove its execution by tendering an unstamped document purporting to be a 
copy which they had received from the defendant's broker. The defendant con- 
tended that, before admitting the copy to be read, the judge should hear evidence 
and decide whether an original stamped policy was executed. Held, that as 
the objection was not a mere stamp objection, but went to the foundation of 
the cause of action, it was a question for the jury, and not for the judge. — Stowe 
v. Querner, L. R. 5 Ex. 155. 


PRINCIPAL AND AGENT. 


1. F. and four others, being joint owners of an estate, offered it for sale by an 
advertisement, intimating that applications ‘‘ to treat and view” were to be made 
to F. (among others). Held, that this gave F. ho authority to enter into a con- 
tract for the sale of the estate. — Godwin vy. Brind, L. R. 5 C. P. 299 n. (1). 

2. Action by a broker for non-acceptance of cotton. The bought note given 
by the plaintiff to the defendant stated, ‘‘ I have this day sold you on account of 
T., &. E.F., broker.” Held, that a broker cannot maintain an action in his 
Own name on a contract made by him as broker. — Fairlie v. Fenton, L. R. 5 Ex. 
169. 

3. The defendants signed a contract in the following form; ‘‘ Sold A. J. Paice, 
Esq., of London, about 200 quarters wheat (as agents for John Schmidt, & Co., 
of Danzig), &c. (Signed) Walker & Strange.” Held, that the defendants 
did not show in the body of the contract an intention not to bind themselves as 
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principals, and that by signing it without words importing agency they rendered 
themselves liable. — Paice v. Walker, L. R. 5 Ex. 173. 

4. M. gave to a company the name of L. as an applicant for shares, and a 
number were allotted to L. and his name placed on the register. Afterwards, 
at the request of M., L. sent him a letter of application for shares. M. paid the 
allotment money, and received the dividend on the shares. Held, that L. had 
constituted M. his agent, and that his name was properly placed on the list of 
contributories. — Jn re International Contract Co. ; Levita’s Case, L. R. 5 Ch. 489. 
See Evipence, 3; WaRRANTY. 


Privitecep Communications. —See Equiry PLEapING aNnp Practice, 2. 
Propasie Cause. — See REASONABLE AND PROBABLE CAUSE. 
Propvuction or Documents. —See Discovery; Equiry PLEADING AND 
Practice, 2. 


PROXIMATE CAUSE. 


The defendants’ vessel, by the negligence of the captain and crew, ran aground, 
and, as there was a high wind blowing at the time, was driven against the 
plaintiff's sea-wall and damaged it. Held, that the negligence of the defendants’ 
servants was the proximate cause of the damage, and that the defendants were 
liable. — Bailiffs of Romney Marsh v. Trinity House, L. R. 5 Ex. 204. 


Racine Dest. 

Certain betting creditors of the Marquis of H. threatened to post him at Tat- 
tersall’s as a defaulter unless he paid the bets which he had lost on horse-races ; 
the consequences of their doing so would have cost him a large sum of money, 
To prevent this he gave a bond for £10,000, which they accepted. Held, that 
the bond was valid, and could be proved against his estate. — Bubb v. Yelverton, 
L. R. 9 Eq. 471. 

Ramtway. —See Crimmat Law; NEGLiGEnce, 2; RECEIVER. 


Rape. — See INDICTMENT. 


REASONABLE AND PROBABLE CaUsE. 


False Imprisonment. The defendant's rifle was stolen, and his servant said 
to the plaintiff in the presence of R. that there was a row about it, and that R. 
had seen it in the plaintiff's barn. The plaintiff denied this, and took them to 
his barn and showed them a gun which he said was the one seen by R. R. said 
it was not the gun he had seen before. This was repeated by the servant to the 
defendant, who gave the plaintiff into custody ; he was tried and acquitted. The 
defendant did not see R. before causing the plaintiff to be arrested. The judge 
directed the jury that the defendant had acted on hearsay evidence, and therefore 
without probable cause. Held, that the information obtained by the defendant 
from his servant did constitute reasonable and probable cause; also that what is 
reasonable and probable cause is a question to be determined by the judge. — 
Lister v. Perryman, L. R. 4 H. L. 521. 


RECEIVER. 


A railway company agreed to purchase some land, and took possession. The 
vendor obtained a decree ordering specific performance, and declaring him enti- 
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tled to a lien for the purchase-money. The company became insolvent, and the 
vendor obtained an order that the land should be sold, and that until such sale or 
the payment of the purchase-money the company should be enjoined against 
running any engine over, or otherwise using or continuing in possession of the 
land. Held, that the injunction was improper, as it rendered the land useless ; 
and that a receiver should be appointed with a direction to the company to give 
him immediate possession ; held, also, that the land, when sold, would be free from 
all claims of the public to a right of way. — Munns v. Isle of Wight Railway Co., 
L. R. 5 Ch. 414. 


REMAINDER. — See Resipuary 1. 


REMOTENESS. 


Trustees were directed to pay and divide certain property, after the death of 
the testator’s wife, equally between all his children then living and such issue 
then living of his children then deceased as should attain the age of twenty-three 
years. Held, that this bequest was void for remoteness. — Smith v. Smith, L. R. 
5 Ch. 342. 


REPRESENTATION. — See APPROPRIATION. 


Resrpuary CLavse. 


1. A testator, by will dated 1832, gave and devised all his freehold estates to 
his five daughters as tenants in common, for their respective lives, remainder to 
trustees and their heirs during the lives of his daughters respectively, upon trust 
to preserve contingent remainders; and after the decease of either of his said 
daughters, then as to the one-fifth share of the daughter so dying, to the use of 
all the children of such daughter, who had attained or should attain the age of 
twenty-one, in equal shares, and to their heirs and assigns; but if there should 
be no such child who should attain said age, then to the use of his other daugh- 
ters in equal shares for their respective lives, with remainder to their children in 
fee. After certain other bequests, as to all the rest, residue, and remainder of 
his estate and effects, he gave and bequeathed the same to the same trustees, their 
heirs, executors, administrators, and assigns, upon trust to lay out and invest the 
same with power to alter the investments, and to hold said residuary estate upon 
the same trusts as had been declared with respect to his real estate. The testator 
died in 1834. One of his daughters died in 1851, leaving only one son, W., who 
attained the age of twenty-one in 1860. In a suit upon the same will, Holmes v. 
Prescott, 12 W. R. 636, it was held, that the devise of the freeholds to the children 
of the daughters was a contingent remainder, which in the case of W. failed 
owing to the failure of the particular estate; and that the bequest of personal 
estate upon the same trusts did not fail, and that W. took one-fifth of the residu- 
ary personal estate. Held, that the second limitation of the same share in the 
freehold estate to the other four daughters was also a contingent remainder; and 
that it was devised by the residuary clause to the trustees. — Perceval v. Perceval, 
L. R. 9 Eq. 386. 

2. A testatrix devised and bequeathed all the residue of her property to her 
four children to be equally divided between them. She was mortgagee in fee of 
an estate which was sold after her death under a power of sale in the mortgage, 
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but the purchaser refused to complete the purchase unless the residuary devisees 
joined in the conveyance. Held, that the intention of the testatrix was to give 
by will the property of which she was beneficial owner, and the legal estate in the 
mortgaged property passed to her heir-at-law. — Martin v. Laverton, L. R. 9 Eq. 
563. 


REVERTER. 


By virtue of an Act of Will. III. certain land belonging to the corporation of 
Liverpool was taken by the parish for a church-yard, and by the sentence of con- 
secration the corporation renounced all right and title to the church-yard, which 
was used as a burial-ground, until it was closed by an Order in Council in 1854. 
In 1866, the corporation, being authorized to take a part of this land for widening 
the street, gave the usual notice to treat to the incumbent, ordinary, and patron, 
and the incumbent made a claim to compensation. The question was referred, 
and a sum awarded as compensation, but the corporation refused to pay, claiming 
that the land reverted to them when it was closed against burials. Held, that the 
Act of Will. III. followed by the act of consecration, for ever excluded the cor- 
poration from any right in the land. Held, also, that the notice to treat was not 
an admission that the property must be paid for, but left that question open. — 
Campbell v. Mayor and Corporation of Liverpool, L. R. 9 Eq. 579. 


Revivor. 


A bill was brought by two persons, one claiming to be tenant for life of an 
estate, and the other to be tenant in fee of one-third, subject to the life-estate of 
the first, praying for an injunction against a defendant who claimed by an adverse 
title. The tenant for life, one of the plaintiffs, having died, it was held, that the 
other plaintiff was entitled to go on with the suit without a bill of revivor. — Wil- 
son v. Wilson, L. R. 9 Eq. 452. 


Revocation. —See 
Sate. —See Insurance, 1; Principat aNp AGENT, 2, 3. 


SEPARATE Property.—See Husspanp Wire, 1; Wire’s SEPARATE 
Estate. 


SETTLEMENT. 


1, In making a settlement of wife’s property, courts of equity will not inter- 
fere with the husband's legal rights more than is necessary to make provision 
for the wife and her children by the present or any future marriage, and after that 
the fund ought to go back to the husband, whether he survives her or not. — 
Croxton v. May, L. R. 9 Eq. 404. 

2. Three sisters were joint-tenants in fee of a reversion. In their respective 
marriage settlements it was recited: that upon treaty for the marriage it was 
agreed that the property, as well real as personal, to which the intended wife ‘is 
entitled and may be entitled,” should be settled in a certain manner, and that it 
was further agreed that the intended husband should enter into a covenant for 
settling it for the purposes aforesaid; and the indenture witnessed that the 
intended husband covenanted with the trustees that all the estate of which the 
intended wife ‘‘ is now seised and possessed, or of which she shall hereafter be- 
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come seised and possessed,” should be settled. No other settlements were made, 
and the sisters and their husbands all died before they became entitled to pos- 
session. Held, that it was the intention that the property should be settled, and 
that the joint-tenancy was thereby severed. — Caldwell v. Fellowes, L. R. 9 Eq. 
410. 

See CuarGre; Crass; ConrrrMaTion, 1; Construction, 9; INVESTMENT. 


Beans were shipped by the plaintiffs on the defendants’ vessel, to be carried 
under a bill of lading from Alexandria to Glasgow. At Liverpool the vessel was 
damaged by a collision, and the beans were saturated with salt water. The ves- 
sel was ready to proceed on her voyage in a few days, but nothing was done to 
dry the beans or prevent further damage to them. The plaintiffs protested 
against their being carried on in such condition, and offered to receive them at 
Liverpool, paying freight pro rata, but the defendants refused to deliver them 
without payment of full freight; they therefore carried them to Glasgow where 
they were sold at great loss. Held, that the defendants had no right to insist on 
carrying on the beans in such a condition that they would deteriorate on the 
voyage, in order that they might earn freight, and their doing so rendered them 
liable for the damage. — Notara v. Henderson, L. R. 5 Q. B. 346. 

See Cottision; Foreign JuDGMENT; TowaGE. 


Sreciric PERFORMANCE. 


1. An agreement was made between a husband and the father of the wife, and 
executed by them and the wife, that the husband and wife should live apart, 


and that the husband would execute a deed of separation, to contain all usual 
and proper clauses, and to secure £40 a year for the maintenance of the wife and 
child. Specific performance was decreed. — Gibbs v. Harding, L. R. 5 Ch. 336; 
s. c. L. R. 8 Eq. 400; 4 Am. Law Rev. 471. 

2. The plaintiffs leased to the respondents a coal mine for £720 and a royalty 
upon the coal gotten; the respondents covenanted to work the mine uninterrupt- 
edly, efficiently, and regularly (except in the event of strikes of workmen or 
other casualties), according to the usual or most approved practice. The re- 
spondents raised only a small quantity of coal. Held, that the lessees were 
not obliged to work the mine at all, but if they did work it they must do so 
efficiently ; also, if their covenant did require them to work it on a larger scale 
the plaintiffs would have no remedy in equity. — Wheatley v. Westminster Brymbo 
Coal Co., L. R. 9 Eq. 538. 

Statute. —See Cuarce; Construction, 2. 
SratuTe oF Fraups. —See DaMaGeEs. 
Sunpay. —See Construction, 2. 


TELEGRAPH. — See DaMaGEs. 


TITLe. 
The plaintiff owned two adjoining houses in London, and sold one to the 
defendants by a conveyance which correctly marked out the ground site of the 
house conveyed. One of the rooms on the first floor of the plaintiff's house pro- 


80 DIGEST OF THE ENGLISH LAW REPORTS. 


jected into the defendants’ house. Held, that the plaintiff owned only the space 
filled by the projection; the column of air over it belonged to the defendants. — 
Corbett v. Hill, L. R. 9 Eq. 671. 


TowaAGeE. 

A tug towing a barque up the Thames, ported her helm in order to cross the 
bows of a brig which was on the port tack beating up the river; the tug passed 
ahead of the brig, but the stern of the barque struck the brig amidships. A 
licensed pilot was in charge of the barque, but gave no orders before or after the 
tug ported her helm; if he had given the proper order, the collision would have 
been avoided. Held, that the neglect of the pilot contributed to the accident, 
and that the tug was not liable to the owners of the barque for the damages 
occasioned by the collision. — The Energy, L. R. 3 A. & E. 48. 


Trust. 

A testator left all his property to trustees, and directed them to lay out and 
invest £15,000 in government, real, or personal security, or in such stocks, funds, 
or shares, as they might in their absolute discretion think fit, and to pay the 
income to his wife for life, and after her death to divide the capital among his 
children. By an arrangement between the widow and trustees, £15,000 was set 
apart for her benefit for life, part of which was invested in railway stock bearing 
seven and four and a half per cent interest. At the death of the widow the 
stock was greatly depreciated in value. Held, that the trustees should have 


invested in permanent securities, and it was evident from the rate of interest that 
these investments were not permanent; therefore the appropriation was invalid, 
and there must be an appropriation of £15,000 for the children. — Stewart v. 
Sanderson, L. R. 10 Eq. 26. 

See Insurance, 1. 


Uxrra Vines. 

A memorandum of association mentioned among the objects of a company, 
‘*the making of purchases, investments, sales, or any other dealings,” in shares 
of all joint-stock companies, and any other property; and power was given to 
the directors to accept the surrender and forfeiture of any shares from any mem- 
ber on such terms as they might think fit: and to let, mortgage, sell, or other- 
wise dispose of any property of the company, and accept payment in shares, or 
partly in shares and partly in cash, or in any other manner. The directors, in 
order to keep up the price of the shares of the company, purchased shares in the 
market. Held, reversing the decision of the Master of the Rolls, that the com- 
pany had no power to purchase its own shares, and that such purchase was ultra 
vires. —In re London, Hamburg, and Continental Exchange Bank; Zulueta’s 
Claim, L. R. 5 Ch, 444. 

Venpor aNp Purcuaser or Reat Estate. — See Damages; Principat 
AND AGENT, 1; RECEIVER. 
Votuntary Conveyance. — See CHarce. 
Wacer. — See Racine Dest. 


Warver. —See ConrirMaTION, 
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WarRANTY. 


Two directors of a mining company notified the company’s bank by a letter 
that they had authorized C. to draw cheques on account of the company. The 
company’s account was then overdrawn, and the bank, on the faith of the letter, 
honored the cheques so drawn by C. In fact C. had no such authority, but no 
fraud was charged. Held, in an action by the bank against the two directors, 
that there was an implied warranty on the part of the directors that C. had 
authority to draw cheques upon which an action of assumpsit would lie. — Cherry 
v. The Colonial Bank of Australasia, L. R. 3 P. C. 24. 


WASTE. 

Certain real estate was devised to Richard B. for life, remainder to his first 
and other sons successively in tail-male, remainders to William B., Thomas B., 
and J. L. W., successively for life, and their first and other sons in tail-male, 
remainder to the heirs of the testator. Richard B. entered and took the profits 
during his life, and died without issue. By his will, he devised his real estate, 
which included the reversion in fee to William B., whom he appointed executor. 
William B. took the profits during his life, and died without issue, appointing the 
defendant executor. The bill was brought by Thomas B., and alleged waste by 
Richard B. and William B., the first two tenants for life, and prayed for an account 
and payment. It was found by the court that during their lives there had been 
inconsiderable cuttings of wood not timber on the estate. Held, that a remainder- 
man, who is not entitled to an immediate estate of inheritance in remainder, can 
maintain a bill for waste where there is fraudulent collusion between the tenant 
for life and the owner of the inheritance: but where the tenant for life and 
remainder-man are the same person, the acts must be such as would amount to 
fraud and collusion had there been two persons. — Birch-Woife v. Birch, L. R. 
9 Eq. 683. 


Way.— See Commitment; Highway; REcEIvVER. 


Wire's Separate Estate. 

Real estate was conveyed to the use of a married woman for her own separate 
use and benefit exclusive of her husband, and she by a written agreement demised 
it to the defendant. Held, that in equity the defendant was entitled to protection 
against any interference of the husband. — Allen v. Walker, L. R. 5 Ex. 187. 


See HusspanpD anp Wire, 1. 


Wu. 

1. A testatrix gave property “‘ in trust for such of M. P.’s own family or next 
of kin, and in such parts as M. P. should appoint.” M. P. appointed a share to 
her great-niece. Held, that the word ‘‘ family” was not confined to the statu- 
tory next of kin, and would include a great-niece. — Snow v. Teed, L. R. 9 Eq. 
622. 

2. A testator devised lands to trustees to the use of Robert Gillett, the fourth 
son of George Henry Gillett, and his heirs, in case he should attain the age of 
twenty-one years; but if he should die under that age, then to the use of the 

VOL. V. 6 
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fifth son and his heirs, in case he should attain the age of twenty-one ; if he should 
die under that age, then to the first son after the fifth who should attain twenty- 
one. George Henry Gillett had seven sons; Robert Henry Gillett was the third, 
and John William Gillett the fourth, and both attained twenty-one. Held, that 
Robert was the one intended to take, although erroneously described as the 
fourth son; and if he had died under twenty-one the estate would have gone 
to the son next in order of birth. — Gillett v. Gane, L. R. 10 Eq. 29. 

3. Bequest by testator upon trust for his daughter for life, and after her death, 
if she shall leave issue, unto such, her issue, share and share alike, if more than 
one, when and so often as they shall severally attain twenty-one, and to apply 
the dividends meanwhile for their maintenance. His daughter had four children, 
and all attained twenty-one; three died before her, and one survived. Held, 
that the gift to the issue was intended for such only as survived the daughter, and 
that the one survivor took the whole. — Jn re Watson’s Trusts, L. R. 10 Eq. 36. 

4. Testator gave all his property, real and personal, to his wife, so long as 
she should continue his widow, and upon the decease or second marriage of his 
wife he gave his real and leasehold estates, and his personal estate and effects 
then remaining unconsumed, to his children and their heirs, with the proviso 
that, if all his children should die ‘ before attaining a vested interest” under the 
will, then the property should go in equal shares to the next of kin of the testator 
and next of kin of his wife. The testator left one son, who died a bachelor. 
The wife afterwards married and died. Held, that the words ‘‘ vested interest ” 
were not used by the testator in their technical sense, and that his son did not 
take a vested interest under the will. — Greenhalgh v. Bates, L. R. 2 P. & D. 47. 

5. H. executed a will disposing of his property in Tasmania; he subsequently 
executed another will disposing of his property in England, and confirming his 
former will. Held, that the two constituted but one will and should be proved 
together. — Goods of Harris, L. R. 2 P. & D. 83. 

6. Testator executed a will in India which was deposited in a bank there. 
Afterwards he executed a codicil in England, in which was this clause : ‘‘ Of which 
will I, along with this codicil thereto, execute a copy, and homologate and confirm 
the same in all particulars, except in so far as altered or revoked by this codicil.” 
At the execution of the codicil he showed the witnesses a copy of the will. Held, 
that the copy of the will shown was incorporated in the codicil. — Goods of Mer- 
cr, L.R.2P.&D.91. 

7. A Scotchman, domiciled in England, and having estates in England and 
Scotland, made, according to the law of Scotland, a “‘ trust disposition and settle- 
ment” of his Scotch estate, which was revocable. In his will he recited and 
confirmed the settlement, and gave the residue of his real and personal estate to 
trustees to sell, and out of the proceeds to pay and discharge all his just debts 
and legacies. Afterwards he borrowed of trustees £14,000, in which he had a 
life-interest, and gave them as security a heritable bond charging the debt on the 
Scotch estate. By the law of Scotland, the Scotch estate thus charged was 
primarily liable to discharge the debt. Held, that the provision in the will to pay 
all debts included the debt charged on the Scotch estate, and that the residuary 
estate must discharge it. — Mazwell v. Mazwell, L. R. 4 H. L. 506. 

See Ambicuity ; Copici.; Construction, 3-8; Cy Pres; Devise; 
TION; EvipEence, 1; Remoreness; Resipuary 1, 2. 
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Worps. 
Buildings.” — See Covenant, 1. 
** Cargo.” —See Contract, 1. 
** Family.” — See Wit, 1. 
** Obstruction.” — See CriminaL Law. 
Obtain.” — See Fatse PRETENCES. 
** Seller by retail of wine.” — See Covenant, 2. 
“ Treat and view.” — See PrincipaL AND AGENT, 1. 
** Vested Interest.” — See Wit, 4. 
** Warrant, Authority, or Request.” — See ForGery. 
** Younger sons.” — See Crass. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 42 Alabama; 55 Barbour (New 
York) ; 37 California; 6 Coldwell (Tennessee) ; 47 Illinois; 21 Louisiana 
Annual; 5 Nevada; 41 New York; 60 Pennsylvania State; 25 Texas, 
Supplement; 28 and 29 Texas; 3 West Virginia; 23 Wisconsin. Also 
from 8 Wallace (United States Supreme Court Reports), a series which 
will hereafter be included among those from which selections are made for 
this Digest. ] 


ABATEMENT. — See PLEADING. 


AccoMMODATION INDORSEMENT. 

One of two partners, without authority from the other, indorsed a note in the 
name of the firm, for the accommodation of the maker, and a third person dis- 
counted it for the latter. Held, that he took it with notice that the indorsement 
was an accommodation. — Henrie v. Berkowitz, 37 Cal. 113. 

See Butts anp Nores, 2. 


Account. — See ConTRACT. 


AcTION. 


1, One corporation sued another to recover all the latter’s property, where- 
upon defendant consented that plaintiff should have judgment in consideration 
that it agreed to pay defendant's debts. M., a creditor of defendant, sued plaintiff 
under this agreement. Held, that the contract need not be under seal, and that 
M. could recover. — Morgan v. Overman S. M. Co., 37 Cal. 534. 

2. Action to rescind a sale of certain imported goods, on the ground that 
the duties to the United States had not been paid. The goods reached New 
Orleans in May, 1861, and were bought by plaintiff, from the importer, in Feb- 
ruary, 1862, at both of which times the city was under Confederate control. 
When the city was subsequently occupied by the Federal forces, the goods were 
seized and held for the duties. Held, that the action could not be maintained. 
— Snodgrass vy. Adams, 21 La. An. 136. 

See Brrts anp Nores, 2; ConrepERATE Money, 4, 8; CONSTITUTIONAL 
Law, 1; Conrracr; Corporation, 3; ExrEcuTOR AND ADMINISTRATOR, 2; 
InsuRANCE, 2; LanpLoRD aNnD TENANT; OFFICER; Patent, 1; Pusuic 
Pouicy, 2; Ramroap, 2, 3; Suerirr; Stave, 2; War, 1. 


ADMINISTRATOR. — See Executor AND ADMINISTRATOR. 


ADMIRALTY. 


1. Libel against a steamboat for work and labor as mate, done while the 
steamer was navigating exclusively the waters of the State. Held, that the case 
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was within the exclusive jurisdiction of the United States Courts. — Steamer Rio 
Grande v. Rawson, 42 Ala. 131. 

2. Where a collision occurred on the Canadian side of the Detroit River 
between two vessels in tow of the same tug, and the tug was libelled for damages 
in the District Court for Eastern Michigan, — Held, (1) that the court had jurisdic- 
tion, and the case was properly decided according to the principles of admiralty 
law, independent of any local law; (2) that the admiralty jurisdiction of the dis- 
trict courts over the Western lakes and rivers being given by the Judiciary Act 
of 1789, the Act of 1845, which gives them jurisdiction in cases ‘‘ of contract and 
tort,” is of no effect (except the clause giving the right of trial by jury), and 
will not be held to confine their jurisdiction to the cases therein mentioned. — 
The Eagle, 8 Wallace, 15. 

See Corporation, 3. 


Apmission. — See Continuance; EvipEnce, 1. 
ADULTERATION. —See DaMaGEs. 
ApversE User. — See EaseMENtT 

ADULTERY. —See Rieguts Act. 
AGENT. — See Principat aNp AGENT. 
AGREEMENT. — See ContTRACT. 


Ancient Licuts.—See EasEMENT. 
AppEaL. —See JURISDICTION; PRINCIPAL AND SURETY. 
Assumpsit. — See OFFICER. 
Baument. —See Carrier, 5; Fraups, Statute or, 4. 


Bank. 


1. Plaintiff delivered a draft on New York to a bank in New Orleans for col- 
lection. The latter forwarded it to defendant, its correspondent in New York, 
which collected it. The New Orleans bank had overdrawn its account, and de- 
fendant claimed the right to apply the proceeds of this draft against the resulting 
balance, under an agreement between the New Orleans bank and defendant that 
the former might overdraw its account and defendant would hold its remittances 
for collection as collateral for any such overdraft. Held, that defendant had no 
title to the draft, and must pay the proceeds to plaintiff. — Lindauer v. Fourth 
National Bank, 55 Barb. 75. 

2. A bank in Illinois drew a draft on plaintiff for $14.20, and delivered it to 
the payee. In his hands the name of the payee, the amount, and the signature 
of the cashier were erased, the first two changed, and the last re-written. The 
altered draft was discounted by a bank in Kentucky and by it indorsed to defend- 
ant, to whom on presentation plaintiff paid $6500, the altered amount of the 
draft. Plaintiff sued to recover the difference between the true amount and 
$6300. Held, that it could recover (SuTHERLAND, J., dissenting). — Na- 
tional Park Bank v. Ninth National Bank, 55 Barb. 87. 

See Bitts anp Notes, 4; Conreperate Money, 5, 6; CONSTITUTIONAL 

Law, 7; Tax, 3. 
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Bankrupt Acr. 

Motion to quash an execution on the ground that the defendant had been dis- 
charged under the State insolvent law. The proceedings under which the defend- 
ant claimed his discharge were begun May 1, 1867. Held, that the United States 
Bankrupt Act did not take effect so as to supersede the State law till June 1, 
1867. — Martin v. Berry, 37 Cal. 208. 


BELLIGERENT Riguts.—See War, 1. 


Bitts anp Nores. 


1, The maker of a promissory note when it matured, paid to the holder the 
interest thereon for six months in advance, and the latter indorsed it on the note 
as interest. Held, that these facts showed an intention to give an extension of 
time, and that guarantors were discharged. — Wakefield Bank v. Truesdell, 55 
Barb. 602. 

2. The defendant indorsed a promissory note without consideration for the 
accommodation of the holder, who after maturity transferred it for a good con- 
sideration to the plaintiff. Held, that the latter could not recover of the defend- 
ant upon the indorsement (Hunt, C.J., and Mason, J., dissenting). Chester 
v. Dorr, 41 N. Y. 279. 

3. A note payable on demand with interest, transferred nearly three months 
after date, is subject in the hands of the transferee to any defence existing in 
behalf of the makers against the payee before the transfer (Lorr and SuTHER- 
LAND, JJ., dissenting). — Herrick v. Woolverton, 41 N. Y. 581. 

4. A bill of exchange, accepted by M. payable specially at the Chicopee Bank, 
was indorsed by the payee to the Philadelphia Bank five days before maturity, and 
at once sent by mail to the former bank to receive payment. It was delivered in 
due course, but by accident the letter containing it slipped through a crack and 
was lost, so that the cashier of the Chicopee Bank never knew of its arrival. 
The Philadelphia Bank sued the Chicopee Bank on the ground that, by the lat- 
ter’s negligence, the plaintiff had lost the right to charge prior parties. Held, 
that the bill, though physically present at the Chicopee Bank, was not there 
within the sense of the law which would make its presence at the place of pay- 
ment a sufficient presentment and demand, and unless the defendant could rebut 
the presumption of negligence it was liable. — Chicopee Bank v. Philadelphia 
Bank, 8 Wallace, 641. 

5. One who takes a negotiable note in payment of an antecedent indebtedness 
is protected as a holder for value. — Kellogg v. Faucher, 23 Wis. 21. 

See AccommMopaTiIOoN INDORSEMENT; Bank; ConstiTuTionaL Law, 1; 
Sramp, 2. 

Bona Five Hoitper.—See Bris anv Notes, 2, 3, 5; Broker, 1; Consti- 
TuTIONAL Law, 1. 


Bonp. —See Estorre.. 


BroKER. 
1. Plaintiff deposited certain certificates of stock with a broker as ‘‘ margin” 
to secure the latter against loss while ‘‘ carrying” other stocks for him, with a 
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blank assignment and power of attorney to transfer them indorsed thereon and 
signed by plaintiff. The broker, becoming insolvent, transferred them to de- 
fendant for value without the knowledge of plaintiff, defendant believing that the 
broker had a right to sell. Held, that defendant acquired no title to them as 
against plaintiff. — McNeil v. Tenth National Bank, 55 Barb. 59. 

2. Defendants, stock-brokers, at the request of plaintiff and for him, but in 
their own names and with their own funds, purchased certain stocks, he deposit- 
ing with them a ‘‘ margin” of ten per cent, which was to be “‘ kept good,” and 
they ‘‘ carrying” the stocks for him. He failed to keep good the margin and they 
sold the stocks. The action was brought to recover damages caused by the sale. 
Held, (1) that the relation between the parties created by the transaction was that 
of pledgor and pledgees, and that a sale by defendants without demand upon 
plaintiff for the re-payment of advances and commissions, and notice to him of 
intention to sell was a wrongful conversion of his property; (2) that evidence 
of a usage among brokers to sell under such circumstances was inadmissible 
(Grover and Woorrurr, JJ., dissenting). — Markham v. Jaudon, 41 N. Y. 
235. 

BurDEN or Proor.—See Britis anp Notes, 4; Corporation, 2; CRIMINAL 
Law; Ramroap, 1; Witt, 1. 


CanceLLaTion. — See Insurance, 1; Sramp, 1. 


CaRRIER. 


1. Goods received by a common carrier were carried to their destination, 
where the consignee refused to receive them. The carrier thereupon stored them, 
but gave the consignor no notice of the consignee’s refusal till a month afterward, 
when, on inquiry, the consignor learned the facts. Held, that the carrier was not 
liable for damages on account of his failure to notify the consignor sooner. — 
Kremer y. Southern Express Co., 6 Cold. 356. 

2. In May, 1861, a common carrier received goods at New Orleans for trans- 
portation to Louisville. At Memphis, Tenn., the steamer carrying the goods was 
seized by a military force under command of General Pillow, and the goods 
taken. Tennessee was then in rebellion. Held, that the defendant was not 
liable for the value of the goods. — Lewis v. Ludwick, 6 Cold. 368. 

3. Goods were shipped on defendant’s steamer, carried to the port of destina- 
tion, and in bad weather landed on the wharf, where it was defendant’s custom to 
discharge his steamers, and to leave goods till called for by the consignee, though 
the delivery was not regarded as complete till the goods were checked off to the 
draymen by defendant’s agent. While they were lying there a vessel was 
driven through the wharf by the storm, and the goods were destroyed. Held, that 
defendant was only liable if he was guilty of negligence in landing the goods under 
the circumstances, or in failing to use proper measures for their preservation when 
landed, and that whether he was negligent was a question for the jury. — Morgan 
v. Dibble, 29 Texas, 107. 

4. Plaintiffs delivered to an express company gold dust, for which a receipt was 
given, setting forth that it was agreed that the company would not be responsible 
for any loss occasioned, among other things, by ‘‘ the enemies of the government,” 
or by ‘‘any of the dangers incident to a time of war.” The gold dust was to be 
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carried from Omaha to Philadelphia, and there were two routes used by the com- 
pany, one through Iowa, the other through Missouri, which latter was at the time 
infested by predatory rebels. The dust was carried by the Missouri route, and 
on its way was captured by a band of armed men. ‘The court below instructed 
the jury that the company was liable unless it exercised the care of a prudent 
man in his own affairs. Held, that the instruction was correct. — Express Co. 
v. Kountze Brothers, 8 Wallace, 342. 

5. By the custom of a railroad company, persons whose grain was carried by the 
road, were entitled to have their empty bags carried free. Held, that this carry- 
ing was not gratuitous, and that the company was liable as a common carrier 
in case such bags were lost. — Pierce v. Milwaukee and St. Paul R.R. Co., 
23 Wis. 387. 

See Rartroap, 5. 


CERTIORARI. — See JURISDICTION. 
CHALLENGE. — See Jury. 
— See EvipENce, 5. 
in Action. — See ConTract. 
Circuit Court. —See JurispicTion. 


City anp Town. 


1. A city was empowered by its charter to improve streets at the expense 


of adjoining lot owners, but required to award all contracts for such work to the 
lowest bidder. Held, that it could not contract for laying a pavement at the 
expense of such lot owners, the right to use which was patented and owned by 
one firm. (Drxon, C.J., dissenting.) — Dean v. Charlton, 23 Wis. 590. 

2. Under the same circumstances, held, that the city could not contract with 
the firm which owned the right. — Burgess v. City of Jefferson, 21 La. An. 143. 

See Conriict or FEDERAL aND State AuTHORITY ; CoNnstTITUTIONAL Law, 
Stare, 2, 6. 


Crvit Rieuts Act. 


The Code of Alabama prescribes one punishment for adultery when committed 
by persons both of the same race, and another severer if one is white and the other 
colored. Held, not in conflict with the Civil Rights Act, which requires that per- 
sons of every race and color shall be subject to the same punishment. — Chisholm 
v. The State, 42 Ala. 525. 


Copici.. —See 2. 
CoLLaTERAL Security. — See Corporation, 1. 
Cotusion. —See ApMIRALTy, 2. 
Commerce. — See ConstirutTionaL Law, 4, 5; Import, 2. 
ComPensaTION. —See Executor AND ADMINISTRATOR, 1; OFFICER. 
Conpition. — See INsuraNcE, 1. 


Conreperacy. — See, Action, 2; ConstirutTionaL Law, 2; DurEss; REBEL- 
LION; War. 
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CoNFEDERATE Money. 


1. A guardian who invested the funds of his ward bond fide, in Confederate 
bonds, under a statute passed during the Rebellion authorizing such investments, 
is entitled to credit for the amount invested. (Byrp, J., dissenting.) — Owen 
y. Peebles, 42 Ala. 338. 

2. A guardian in 1863 converted to his own use Confederate money belong- 
ing to his ward. Held that he was chargeable with the value, not with the 
nominal amount, of the money so converted. (Byrp, J., dissenting.) — Brand 
v. Abbott, 42 Ala. 499. 

Article 127 of the Louisiana Constitution of 1868 declares that all agreements 
the consideration of which was Confederate money are void. Under this pro- 
vision the six cases following were decided. 

3. Suit was brought by an administrator on two promissory notes belonging to 
the estate. The notes were paid with Confederate money in 1863, and plaintiff 
then gave defendants a receipt in full. Held, no defence. — Draughan v. White, 
21 La. An. 175. 

4. Plaintiff, during the rebellion, placed a large amount of Confederate money 
in the hands of defendant as agent, to invest in the purchase of cotton, and the 
latter, having bought some, sold it again and converted the proceeds to his own 
use. Held, that no action would lie against the defendant for the value of the 
cotton so converted. — Juillard v. Rogay, 21 La. An. 259. 

5. Action against a bank to recover the amount of a deposit. The defence 
was that the amount was paid to the United States Quarter-master under military 
orders, as the funds of a rebel officer. The payment was made in Confederate 
money, while nothing appeared to show that the deposit was made in that cur- 
rency. Held, no defence. — Nelligan v. Citizens’ Bank, 21 La. An. 332. 

6. Action against a bank in New Orleans to recover the amount of a deposit. 
The deposit was made in 1862 in drafts drawn upon the defendant bank by a 
bank and brokers in Nashville. It appearing that Confederate notes were bank- 
able funds at the time, both in New Orleans and Nashville, held, that plaintiff could 
not recover. — Foster v. Bank of New Orleans, 21 La. An. 338. 

7. The surviving partner of a firm in liquidating its affairs, received Confed- 
erate money in payment of debts due to it. This was in 1862-63. He filed his 
account in 1866, showing a balance due the heirs of the deceased partner, which 
he asked to be relieved from paying on this ground. Held, that he was personally 
liable for it. — Succession of Wilder, 21 La. An. 371. 

8. Plaintiff, in 1863, sold sugar to defendant and received part of the price in 
Confederate money. In an action for the balance, held, that he could not recover. 
— Fournet v. Beer, 21 La. Ann. 658. 

9. In 1864, plaintiff sold to defendants land at Montgomery, Ala., receiving 
in payment $35,000 in Confederate money, and a promissory note for ‘ten 
thousand dollars,” which was deelared on its face to be a lien on said land. In 
1867, plaintiff filed a bill to enforce this lien, claiming the $10,000 in lawful money 
of the United States. Defendants offered evidence to show an understanding 
that the note was to be paid in Confederate dollars, and claimed that the contract 
was therefore illegal. Held, (1) that the evidence was admissible; (2) that the 
contract could be enforced, and that plaintiff was entitled to recover the value 
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of Confederate dollars at the time and place of the contract §n lawful money. — 
Thorington v. Smith, 8 Wallace, 1. 
See Duress; Estorre.. 


Conression. —See Evipence, 1. 


Conriict oF Feprrat anp State AvuTuority. 

The Code of Iowa, adopted in 1851, enacted that municipal corporations 
against whom judgments were recovered should levy a tax to pay them. The 
charter of Muscatine, granted in 1852, limited the taxing power of its authorities 
to one per cent a year. B., a citizen of Pennsylvania, having recovered a judg- 
ment against the city on its bonds issued in 1854, applied to the U. S. Circuit 
Court for a mandamus to the authorities, requiring them to levy a tax under the 
provisions of the Code. The city, in its return, relied on the limitations in its 
charter, and decisions of the Supreme Court of Iowa, that the provision in the 
Code did not apply in special cases like the city charter. Held, that the Supreme 
Court was not bound by the decisions of the State Supreme Court in the con- 
struction of State statutes, that the decisions were erroneous, and the mandamus 
must issue. (Mutuer, J., dissenting.) — Bulz v. City of Muscatine, 8 Wallace, 
575. 

See Apmiratty, 1. 

Conruict or Laws.—See Apmrratty, 2; Tax, 2. 


ConstperaTion. — See Action, 1; anp Notes, 2; CONFEDERATE 
Money; Constitutionat Law, 1; Estoprpet; Lex Locr; Stave, 1, 3. 


ConstituTIONAL Law. 

1, The Constitution of Louisiana declares contracts for the sale of persons null 
and void, and prohibits their enforcement. In an action on a promissory note 
given in payment for slaves, but received by plaintiff for value before maturity, 
held, (1) that this provision of the Constitution did not impair the obligation of 
contracts; (2) that under it the action could not be maintained. (Howett, J., 
dissenting.) — Armstrong v. Lecomte, 21 La. An. 527. So where the note 
was made in January, 1859, payable two years after date. — Groves v. Clark, 
Ib. 567. 

2. G. held the office of parish judge before the Rebellion, and, as such, took an 
oath to support the Constitution of the United States. In November, 1861, he 
was appointed clerk of a local court, and held that office some years under the 
Confederacy. Held, that he was not disqualified to hold office under the 14th 
amendment, or the act admitting Louisiana to representation. — Hudspeth v. 
Garriques, 21 La. An, 684. 

3. An act of the Louisiana legislature authorizing the issue of certificates of 
indebtedness is unconstitutional as in conflict with the provision ‘‘ no State shall 
emit bills of credit.” — City National Bank v. Mahan, 21 La. An. 751. 

4. Plaintiff sought, by injunction, to restrain defendant from prosecuting the 
business of telegraphing in the State of Nevada, claiming an exclusive franchise 
under an act of the legislature. Held, that the act of Congress of 1866, in aid of 
telegraph lines, was an exercise of the power to regulate commerce among the 
States, and overruled any State statute granting an exclusive privilege. — Western 
Union Tel. Co. v. Atlantic and Pacific States Tel. Co., 5 Nev. 102. 
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5. A State statute which enacts that no insurance company not incorporated 
under the laws of that state shall carry on business within its borders without a 
license, and that it shall not receive a license until certain bonds have been 
deposited with the State treasurer, is not in con‘lict with the clause of the Consti- 
tution which declares that the citizens of each State shall be entitled to all the 
privileges of citizens in the several States, nor with that which gives Congress 
power to regulate commerce among the several States. — Paul v. Virginia, 8 Wal- 
lace, 168. 

6. The legislature of Missouri, by an act incorporating a charitable institution, 
declared that its property should be exempt from taxation, and that its charter 
should not be subject to alteration, suspension, or repeal. A subsequent legisla- 
ture passed a law taxing its property. Held, that the last act was unconstitu- 
ticnal as impairing the obligation of the contract contained in the first (The 
Curer Justice, Minter and Fietp, JJ., dissenting). — Home of the Friend- 
less v. Rouse, 8' Wallace, 430. See also Washington University v. Rouse, ib. 439. 

7. The tax of ten per cent imposed by the act of July 13, 1866, on the notes 
of State banks, used for circulation, is not a direct tax within the meaning of the 
Constitution, and is not an exercise of power inconsistent with the rights reserved 
to the States. The act is therefore constitutional (NELson and Davis, JJ., 
dissenting). —Veazie Bank v. Fenno, 8 Wallace, 533. 

8. The Act of February 25, 1862, so far as it makes United States notes a legal 
tender in payment of debts contracted before its passage, is unconstitutional 
(Mutter, Swayne, and Davis, JJ., dissenting). — Hepburn v. Griswold, 8 Wal- 
lace, 603. 

See ApMIRALTY ; CoNFLICT OF FEDERAL AND State AutTHority; Divorce; 

Import; JURISDICTION; ORDINANCE OF 1787; Stamp, 3. 


ConsTITUTIONAL Law, STATE. 


1. An act of the legislature authorizing the governor of the State to set aside 
and annul the registration of votes in any county on the ground of fraud or 
irregularity is unconstitutional as depriving citizens of a right without due pro- 
cess of law. — The State v. Staten, 6 Cold. 233. ‘ 

2. An act authorizing the trial of persons for violations of municipal ordinances 
without a jury is constitutional. — Trigally v. The Mayor and Aldermen, 6 Cold. 
382. 

3. ‘* An act to define and punish the crime commonly called the confidence 
game,” provided that in indictments under this act it should be a sufficient de- 
scription of the offence to charge that the accused obtained money from A. B. by 
means of the confidence game. Held, that such an indictment sufficiently informed 
the accused of the nature of the charge against him, and that the act was consti- 
tutional. — Morton v. The People, 47 Ill. 468. 

4. The Constitution of Nevada provides that judicial officers shall be removed 
from office by vote of the legislature. A district judge under the provisions of a 
statute was declared insane, and sent to an asylum, whereupon the governor 
made an appointment to fill the vacancy. Held, that the Constitution provided 
the only way in which a vacancy could be created, and hence that the appoint- 
ment was void (Lewis, C.J., dissenting). — O’ Neale v. McClinton, 5 Nev. 329. 
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5. The Pennsylvania Registry Act of April 17, 1869, is constitutional (Tuomp- 
son C.J., and Suarswoop, J., dissenting). — Patterson vy. Barlow, 60 Penn, 
St. 54. 

6. Defendant was convicted of having sold liquors in a public house on Sunday 
in violation of a city ordinance. Held, that the ordinance was not inconsistent 
with the constitutional provisions which secure to every man the right to worship 
God in his own way. — Gabel v. Houston, 29 Texas, 335. 

7. An act of the legislature requiring voters if challenged to take an oath 
therein prescribed is constitutional. — Randolph v. Good, 3. W. Va. 551. 

8. The Constitution of Wisconsin vests the judicial power of the State in the 
courts. A statute prohibited courts from trying an action to foreclose a mortgage 
in which questions of fact arose without the intervention of a jury. Held, uncon- 
stitutional. — Callanan v. Judd, 23 Wis. 343. 

See ConstiruTionaL Law, 4; Limitations, STaTUTE OF. 


Consrruction or Constitutions aND StaTuTes.—See Apmiratty; City 
anp Town; Civit Riguts Act; Conriicr oF FrepERAL AND STATE 
; ConstiruTionaL Law ; ConstiruTionaL Law, State; JURIs- 
DICTION. 


CONTINUANCE. 


At a criminal trial defendant moved for a continuance, on the ground that 
material witnesses were absent. The district attorney offered to admit that the 
witnesses, if present, would swear to the facts set forth in the affidavits. Defend- 
ant insisted that he must admit the truth of the facts, but the court compelled 
him to go to trial upon the qualified admission of the attorney. Held, error. 
— DeWarren v. The Siate, 29 Texas, 464. 


ConTRACT. 


G. made a contract with S., that if S. would furnish him with a horse, medi- 
cines, board, and clothes, during the year 1858, he would practise medicine 
during the year for S.’s benefit. By it he sold to S. ‘all accounts to be made 
by the practice of medicine” in that year, and authorized him to collect them as 
they fell due. Similar contracts were made in succeeding years. S. sued one of 
G.’s patients on accounts made in 1858, 1859, and 1860. Held, that S. acquired 
by the contract no interest in the accounts made after it was executed, which 
would enable him to maintain the action. — Skipper v. Stokes, 42 Ala. 255. 

See Acrion; ApmiraLty, 2; Bank, 1; Birts anp Nores, 2; Broker, 2; 
Carrier, 4, 5; Crry anp Town ; ConrEDERATE Money, 3, 4, 5, 6, 7, 8, 9; Con- 
STITUTIONAL Law, 1, 6, 8; Corporation, 2; EMANCIPATION PROCLAMATION; 
Equity; Execuror anp ApMINISTRATOR, 2; Fraups, Stature or, 2, 3; 
Insurance, 2; LanpLorp anp Tenant; LeGat Tenper; Lex Loci; Mar- 
RIAGE; Patent, 1; Pusiic Poticy; Ramroap, 5; Stave; Sramp, 2. 


ConTRIBUTORY NEGLIGENCE. 


One who is approaching a railway crossing is not absolved from the duty of 
looking to see whether a train is near, by the engineer’s omission to ring the bell 
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or blow the whistle, as required by statute, and if failure to take this precaution 
helps to cause a collision with a train, he cannot recover for an injury received 
thereby (Hunt, C.J., and Lorr, J., dissenting). Havens v. The Erie Railway 
Co., 41.N. Y. 296. 

See NEGLIGENCE, 1. 


Conversion. —See Broker, 2. 


CorPORATION. 


1. W. having advanced money to a corporation, the latter, as security for the 
advance, issued to L., as trustee for W., ten thousand shares of its capital stock 
to be re-transferred to the corporation on payment of the debt. Held, that the 
shares were illegally issued, and that L. could not vote on them at the meetings 
of stockholders. — Brewster v. Hartley, 37 Cal. 15. 

2. In 1860, two corporations, both organized for the purpose of owning 
ditches for the conveyance and sale of water, and supplying the same markets, 
agreed to unite. A new corporation was formed whose stock was issued to the 
stockholders in the old corporations, and to which each of the latter conveyed its 
property. In 1862, the new corporation mortgaged its property to Z., who took 
possession, and in 1865 acquired the company’s interest by purchase at an execu- 
tion sale. After this, plaintiff, one of the original corporations, brought an action 
to recover from Z. the property conveyed by it to the new corporation in 1860, 
on the ground that the conveyance was ultra vires and void. Held, that plaintiff 
had a right to sell all its property for a lawful or corporate purpose, and a stran- 
ger taking a conveyance had a right to assume, as against the corporation, that 
the sale was for a lawful purpose; (2) that if the sale was for an unlawful pur- 
pose, and the corporation contested its validity on that ground, it was bound to 
show that the purchaser knew of the unlawful purpose; (3) that even if Z. knew 
of this unlawful purpose, as the contract was executed, the corporation could not 
defeat the conveyance. — Miners’ Ditch Co. v. Zellerbach, 37 Cal. 543. 

3. A corporation is not disqualified, by the fact that it is a corporation, from 
maintaining a suit for salvage. — The Camanche, 8 Wallace, 448. 

See ConstiTuTIONAL Law, 5, 6; Principat AND AGENT. 

Court. — See ConstituTionat Law, Stare, 8. 
Covenant. — See Lecat TENDER. 


CrepiTor. — See Action, 1; Fraup. 


Law. 


In a trial for murder, the judge charged that, if the prosecution had estab- 
lished the fact of intentional killing and nothing more, the burden was then upon 
the defendant, and it was not sufficient for him merely to raise a reasonable doubt 
as to his guilt, but he must establish mitigating circumstances by preponderating 
evidence. Held, error. — State v. McCluer, 5 Nev. 132. 

See Crvm Ricurs Act; ConstirutionaL Law, State, 3; CONTINUANCE; 
Eviwence, 1; Forgery; Inpicrment; Jury; Witness, 1. 

Custom. — See Carrier, 5. 
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DaMaGEs. 
Action to recover damages for fraudulently adulterating milk with water. — 


Held, that exemplary damages could not be allowed. — Lane v. Wilcox, 55 
Barb. 615. 


See Rartroap, 1, 3; 
Dest. —See Action, 1. 
Deciaration. — See EvipEnce, 4. 
Deep. — See Fraup; Power. 

Derence. — See Brits anp Notes, 3; CONFEDERATE Money, 3, 4, 5, 6, 7, 8; 
Estorret; Pusuic Pouicy, 2; Ramroap, 5; Siave, 3; 
War, 3. 

Dettvery. — See Carrier, 3; Fraups, Stature or, 2, 4. 
Demanp. — See Bits anp Notes, 3, 4; SHERIFF. 
Deposit. — See CONFEDERATE Money, 5, 6. 
Devise. — See Writ, 2. 

Discuarce. —See Bankrupt Act. 
DistrRisuTIVE SHare.— See Huspanp anpD WIFE. 
District AtrorNEY. — See CONTINUANCE. 


Drvorce. 

A divorce granted in Indiana, where neither of the parties resided at the time, 
and where there had been no service oi process upon the defendant, or authorized 
appearance for her, is invalid in another State, though the Indiana record recites 
the residence of the plaintiff in good faith for one year m that State, and shows 
an appearance for the defendant by one purporting to be her attorney. — Kerr v. 
Kerr, 41 N. Y. 272. 


Drart.— See Bank. 


Duress. 


In 1864 a creditor living in the Confederate States was urged by his debtor to 
receive Confederate money in payment of a bond, but refused to do so. Then 
being told by the debtor that he was ‘‘ obliged to take it under the laws of the 
Confederate government” he did so. Held, that the payment was made and 


received under duress per minas, and was therefore void. — Mann v. Lewis, 3 W. 
Va. 215. 


EASEMENT. 

1. G. built a house whose windows overlooked K.’s land, and after the period of 
prescription had elapsed K. built a fence on his land obstructing the light of these 
windows. G. sued for damages on the ground that he had acquired an easement 
of light and air. Held, that such an easement could not be acquired by prescrip- 
tion. — Klein v. Gehrung, 25 Texas, Supplement, 232. 

2. D. sought to restrain the tenants of an adjoining lot from erecting a build- 
ing on the ground that his ancient lights would be interrupted. D.’s windows 
had existed since 1803. The adjoining lot had been in possession of its owner 
from 1803 to 1826, and since then in possession of his tenants. Held, that the 
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time between 1803 and 1826, was not enough to make D.’s lights ancient, and 
that the time while the land was held by the owner's tenant could not be counted 
against him. — Cunningham v. Dorsey, 3 W. Va. 293. 


Erection. —See Pusuic Pouicy. 


EMANCIPATION PROCLAMATION. 


On the 1st of February, 1865, at Selma, Ala., L. sold to W. two slaves, 
and received in payment a promissory note. To a suit on the note, it was set up 
in defence that the sale was made illegal by the Emancipation Proclamation. 
Held, that the proclamation was a war-measure of no operative effect until carried 
into execution by force of arms. and that the suit could be maintained. — Weaver 
v. Lapsley, 42 Ala. 601. 

Equity. 

D. sold to C. a tract of land described by metes and bounds, and estimated to 
contain ‘‘seven hundred and fifty acres or more.” During the negotiation, D. 
frequently said that he supposed the surplus was about twenty-four acres, and 
was bound by the deed to refund a proportionate part of the purchase-money if 
there was a deficit. It turned out that the tract contained three hundred and 
forty-eight acres more than the parties supposed. D. filed a bill to rescind the 
contract. Held, that he could recover the value of the excess, or have it set off 
to him by partition. — O’Connell v. Duke, 29 Texas, 299. 

See ConstiruTionAL Law, State, 8; Fraups, Stature or, 1; LEGAL 
TENDER; MortGaGE; Principat anp Surety; TrapE Mark, 2; Trust. 


Estopre.. 


Action on a note under seal, the consideration of which was stated on its face 
to be ‘‘ money loaned.” Defence, that the consideration was Confederate money. 
Held, that the consideration was void, and the defendant was not estopped by the 
recital in the note from setting up this fact. — Calfee v. Burgess, 3 W. Va. 274. 


Eviction. — See LanpLorp anp TENANT. 
EvIwENce. 


1. Statements made by the prisoner under oath at a coroner's inquest upon 
the body of a murdered man are admissible against him on his trial for the murder, 
though he knew, when he was sworn, that it was supposed the deceased was 
poisoned, and that he would probably be arrested for the crime, and was informed 
by the coroner that he might refuse to testify (Grover and Lort, JJ., dis- 
senting). — Teachout v. The People, 41 N. Y. 7. 

2. In an action for causing death, charged to have been by the negligence of 
defendant’s servants, there was evidence that the fatal injury was caused by a 
runaway pair of horses and wagon owned by the defendant. Held, sufficient to 
sustain the finding of a jury that the persons in charge of the wagon were his 
servants, although engaged at the time in a business which seemed to be that of 
another person, and with which defendant was not shown to have any con- 
nection (Grover and Lort, JJ., dissenting). — Norris v. Kohler, 41 N.Y. 42. 

3. To prove defendant's signature to a promissory note, plaintiff offered to 
lay before the jury other signatures of defendant. Held, that the evidence was 
inadmissible. — Hanley v. Gandy, 28 Texas, 211. 
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4. Suit on a policy of life insurance. The question being whether the assured 
died from a fall or from natural causes, the wife of the assured testified that he 
4 left his bed on a certain night to go down stairs, and when he came back said he 
had fallen down stairs and almost killed himself. His son also testified that on 
the night in question he found his father in distress, and that in reply to his 
questions, he said he had fallen down stairs. To the admission of these state- 
ments defendant excepted. Held, that the testimony was admissible (CLIFFORD 
and NELson, JJ., dissenting). — Insurance Co. v. Mosley, 8 Wallace, 397. 

5. In an action for slander where plaintiff was charged with perjury, evidence 
of his general good character was offered where it had not been assailed or put 
in question by defendant. Held admissible. — Shroyer vy. Miller, 3 W. Va. 158. 

See Broker, 2; Conreperate Money, 9; Law; 
1; Sramp, 3; War, 2. 


Execution. — See SHERIFF. 


ExEcuTor aND ADMINISTRATOR. 


1. An executor, at the request of his co-executors, performed important legal 
services in behalf of the estate. Held, that he could not be allowed any compen- 
sation for such services from the estate (James, Murray, and Lort, JJ., 
dissenting). — Collier v. Munn, 41 N. Y. 143. 

2. H., as administrator, contracted with plaintiff for tombstones to be placed at 
the grave of the deceased. H. was subsequently removed, and M. appointed 
administrator in his place. Plaintiff brought his action against the latter for the 
price of the tombstones. Held, that the action could not be maintained, as the 
. administrator was personally liable (Murray, Mason, and Lorr, JJ., dissent- 
ing). — Ferrin v. Myrick, 41 N. Y. 315. 

See Tax, 2. 

Exemption. — See ConstituTionat Law, 6. 
Expectancy. — See Conrracr. 
Express Company. — See Carrier, 1, 4. 


Extension. —See Britis anp Notes, 1. 


ForGery. 


It is not necessary that a forged instrument should be stamped in order that 
it should operate to the injury of others’ rights, and an indictment for forgery 
therefore need not allege that it was. — The State v. Haynes, 6 Cold. 550. 

See Bank, 2; InpIcTMENT, 2. 

FourtTEENTH AMENDMENT.— See ConsTITUTIONAL Law, 2. 
Francuise. — See ConstiruTionat Law, 4. 


Fravup. 
A deed of trust provided that no responsibility was to be incurred by the trus- 
tee, except in cases of wanton neglect in the discharge of his duty. Held, that 
the clause was fraudulent in law, and the deed void as against creditors. — August 
and Bing v. Seeskind, 6 Cold. 166. 
See DamaGes; TrapE Mark, 2. 
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Fraups, STaTUTE OF. 


1. B., a resident of Alabama, by will made in 1863, and admitted to probate 
in 1864, left all his property, real and personal, absolutely to H. C., B.’s brother, 
a resident of New Jersey, filed a bill in equity setting forth a secret parol agree- 
ment between B. and H., by which H. was to hold the land for C.’s benefit, and 
convey it to him at the proper time, since a direct bequest to C. would have 
subjected the property to confiscation by the Confederate States. Held, that the 
creation of such a trust was not prohibited by the Statute of Frauds, and that it 
should be established. — Barrell v. Hanrick, 42 Ala. 60. 

2. A growing crop was sold by parol contract. Held, that it was not within 
the Statute of Frauds, as it was neither the sale of an interest in land, nor a 
sale of chattels, which required delivery to perfect it. — Davis v. McFarlane, 37 
Cal. 634. 

3. An agreement between the owner of a land certificate and another person, 
by which the latter was to locate the certificate and obtain the survey and patent, 
for which service he was to receive a certain portion of the land, is not a contract 
for the sale of lands within the Statute of Frauds. — Smock v. Tandy, 28 Texas, 130. 

4. On a sale of chattels, which, without delivery, would be void by the Statute 
of Frauds, if the vendee makes the vendor his bailee of the goods, and the vendor 
thereafter holds them as such, the delivery is complete and the sale good. — Jan- 
vrin v. Maxwell, 23 Wis. 51. 

See Action, 1. 

FravupuLent Conveyance. — See Fravp. 

FunrrsaL Expenses. — See Executor aND ADMINISTRATOR, 2. 
Grow1nG Crops. — See Fraups, STATUTE oF, 2. 
GuaRANTOR. — See Brits anp Notes, 1. 
GuARDIAN AND Warp. — See ConrepDERATE Money, 1, 2. 
Haseas Corpus. — See JuRISDICTION. 
Hanpwritinc. —See Evipence, 3. 
Hearsay. — See Evipence, 4. 
Homicipe. — See Law. 


HovsEHOLD FURNITURE. 

Testator kept a boarding school, occupying two houses, and having thirty 
boarders. She furnished one room for her parlor, another for her bedroom. 
The others were used in keeping up the school. Held, that a bequest of ‘* house- 
hold furniture ” carried all the furniture in the house, except that of the school- 
room. — Hoopes’s Appeal, 60 Penn. St. 220. 


HusBaND AND WIFE. 


A wife’s distributive interest cannot be subjected to the payment of her hus- 
band’s debts during their joint lives without his consent, before being reduced 
into his possession, or any act done by him asserting his right to do so. — Snow- 
den v. Lindsley, 6 Cold. 122. 

See 
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InteGaL Contract. —See Corporation, 2; EMANCIPATION PROCLAMATION; 
Pusuic Pouicy. 


Import. 

1. W. contracted to purchase cargoes of foreign merchandise on their arrival 
in the bay of Mobile, the goods to be at the risk of the consignees until delivered 
to him there. He furnished lighters and took them from the ship, while the con- 
signees entered them and paid the duties. These goods he afterward sold in the 
original packages, and the city claimed to tax these sales under a municipal ordi- 
nance. By statute, the port of Mobile includes the bay. Held, that the tax was 
not a tax on imports. — Waring v. The Mayor, 8 Wallace, 110. 

2. An ordinance of Mobile imposed a tax on sales at auction. W., an auc- 
tioneer, received in the course of business for himself, or as consignee for others, 
large amounts of merchandise, the product of other States than Alabama, and 
sold them to purchasers in the original packages. The collector claimed the tax 
on these sales. Held, that articles imported from one State into another are not 
‘*imports ” which a State cannot tax, and hence that the tax could be collected 
(NEtson, J., dissenting). — Woodruff v. Parham, 8 Wallace, 123. See also 
Hinson v. Lott, ib. 148. 


INDICTMENT. 

1. The Code of Texas provides that ‘‘ if any person shall steal any horse, geld- 
ing, mare, colt, ass, or mule, he shall be punished,” &c. B. was indicted for 
stealing a horse. It was proved that the animal wasa mare. Held, that it was a 
variance. — Banks v. The State, 28 Texas, 644. 

2. An indictment for forgery which charges that the crime was committed by 
altering an existing instrument, is fatally defective if it does not allege in what 
the alteration consisted. — The State v. Knippa, 29 Texas, 295. 

See ConstiruTionaL Law, State, 3; ForGery. 

Inporser.—See AccomMopaTION INDORSEMENT; anD Notes, 2, 4; 
Stamp, 2. 
Inrant. — See NEGLIGENCE, 3. 
Insanity. — See ConstituTIONAL Law, Strate, 4; Wit, 1. 
Insotvency.—See SrorppaGe TRANSITU. 
Insotvent Law. —See Bankrupt Act. 


INSURANCE. 


1. By the terms of an insurance policy, the company reserved the right te 
cancel it if certain things were done. Held, that the company must tender 
to the insured the amount of the unearned premium before a valid cancellation 
could be had. — Peoria M. & F. Ins. Co. v. Botto, 47 Ill. 516. 

2. An action to recover the amount insured may be maintained upon a parol 
contract of insurance. — Northwestern Iron. Co. v. Aitna Ins. Co., 23 Wis. 160. 

See ConstirutTionaL Law, 5; EvipENce, 4. 


Interest. —See anp Nores, 1. 
IntroxicatinG Liquors. —See Constitutional Law, Srarte, 6. 
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JupIciaL KNOWLEDGE. — See Wak, 2. 
Jupicuary Act. — See ApMIRALTY, 2. 


JURISDICTION. 

Under the Act of March 2, 1867, ‘‘ to provide for the more efficient govern- 
ment of the rebel States,” Y., a citizen of Mississippi, was arrested by the mili- 
tary authorities, and held for trial by a military commission on charge of murder. 
He was brought before the United States Circuit Court by writ of habeas corpus, and 
after a hearing remanded to the custody of the military. On his petition for writs 
of certiorari and habeas corpus to bring the case before the Supreme Court, 
held, that, by these writs in the exercise of its appellate jurisdiction, the court 
could revise the decision of the Circuit Court, and that the Act of March 27, 
1868, repealing so much of the Act of February 5, 1867, as authorized appeals 
from the Circuit Courts to the Supreme Court did not affect this appellate juris- 
diction. — Ex parte Yerger, 8 Wallace, 85. 

See ADMIRALTY. 


Jury. 


On a trial for murder, defendant claimed the right to have the names of twelve 
jurors drawn, and to examine them all, before exercising his right of challenge 
as to any. The court, however, directed the clerk to draw one name at a time, 
required defendant to examine and pass upon each in turn, and ordered the juror 
to be sworn before another was drawn. Held, error (SANDERSON and SPRAGUE, 
JJ., dissenting). — People v. Scoggins, 37 Cal. 676. 


See Carrier, 3; ConstituTionaL Law, State, 2, 8. 
Lanp. —See Fraups, Stature or, 2, 3. 


LaNDLORD AND TENANT. 

A. leased to B. certain rooms in a building, which, after the commencement 
of the lease, was destroyed by fire, whereupon the lessor, without the lessee’s con- 
sent, entered on the premises and began to erect a new building. In a suit for 
the rent, the court ruled that this entry was an eviction of the lessee, and that 
plaintiff could not recover. Held, that lessee took only such interest in the sub- 
jacent land as was necessary for the use of the rooms; that this ceased with 
their destruction, and that plaintiff could recover the rent up to that time. — 
McMillan v. Solomon, 42 Ala. 356. 

See EasEMENT, 2; LeGat TENDER. 


Larceny. — See INDICTMENT, 1. 


Law oF Nations. —See War, 1, 3. 
Lease. — See LanpLorp TENANT; LeGat TENDER. 


LeGaL TENDER. 

In 1854, T. leased a hotel to W. for ten years, the lease containing a covenant 
giving W. the right to purchase the premises at any time before the expiration of 
the lease for $22,500, payable $2000 in cash, the rest in annual instalments. In 
1864, before the lease expired, W. tendered $2000 in treasury notes as the first 
payment, which T. declined to receive, stating that he understood that the pur- 
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chase-money was to be paid in gold, and that he would accept only that. W. filed 
a bill for specific performance of the contract. Held, that he was entitled to a 
decree in his favor on condition that he paid the purchase-money and interest in 
coin. — Willard v. Tayloe, 8 Wallace, 557. 

See ConsrirutionaL Law, 8. 


LEGISLATURE. —See ConsTiTUTIONAL Law, 6. 


Lex Loct. 


Action upon promissory notes given for liquors sold by plaintiff to defendant. 
Defendant resided in Vermont, and at his residence there ordered the liquors of 
plaintiff's agent. The orders were forwarded to plaintiff in New York, who 
filled them, and shipped the liquors to defendant. The laws of Vermont forbade 
the sale of liquors. Held, that the contract was made in New York, and hence 
that the action could be maintained. — Backman v. Jenks, 55 Barb. 468. 

Licensr. — See ConstirutTionat Law, 5. 


Licgut.—See Easement. 


STATUTE OF. 


The Code of Tennessee authorizes a debtor whose land is sold on execution 
to redeem it within two years. An amendment to the Constitution adopted in 
1865, provided that no Statute of Limitations should be held to operate from 
May 6, 1861, to January 1, 1867. An act of the legislature passed the same 
year enacted that the same period should not be counted where land sold on 
execution was subject to redemption. R., whose land had been sold on execu- 
tion in 1860, offered to redeem in 1863, after the two years had expired, but the 
‘purchaser refused to allow him. He filed a bill to enforce his right of redemption. 
Held, (1) that the law giving the right of redemption was not a Statute of 
Limitations ; (2) that the Act of 1865 was unconstitutional as applied to such a 
case, since it divested a right which had vested two years before its passage. - 
Reynolds v. Baker, 6 Cold. 221. 

Lorp’s Day.—See ConstituTionaL Law, Srate, 6. 


Maritme Law.—See ADMIRALTY, 


MARRIAGE. 


A man and woman being engaged to be married, the latter at the request of 
the former, who wished her to waive the ceremony, consented to do so. A day 
was fixed for the marriage, and on that day, while they were riding in a carriage, 
he placed a ring on her finger, saying that it was her wedding ring, and that they 
were now married, she received it as a wedding ring, and he promised to live with 
her as her husband. They lived as man and wife for five weeks, when he deserted 
her. Held, a valid marriage. — Bissell v. Bissell, 55 Barb. 325. 


Marriep Woman. — See Huspanp anp Wire; Trust. 


Master anp Servant.—See Evipence, 2; 1, 4; 
RroaD, 1, 2, 3, 4. 


Measure or Damaces. — See TELEGRAPH. 
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Law. 
, T. owned certain lands in Tennessee upon which parties acting under authority 
of the United States entered during the war, and cut the timber into cordwood, 
which they sold to the United States military authorities for war purposes. At 
the close of the war, the United States transferred the wood to the respondent, 
who entered on the land, where it had remained, to remove it. T. filed a bill in 
equity to restrain it from so doing. Held, that the military authorities of the 
United States having taken the wood and sold it to respondents, the title was in 
the latter, and that complainant was not entitled to an injunction. — Taylor v. 
Nashville and Chattanooga R.R. Co., 6 Cold. 646. 
See Res ApgupicaTa. 
Mistake. —See Equity. 


MortGaGeE. 

A decree of strict foreclosure which does not find the amount due, which 
allows no time for the payment of the debt and the redemption of the estate, and 
which is final and conclusive in the first instance, in the absence of some special 
law authorizing it, cannot be sustained. — Clark v. Reyburn, 8 Wallace, 318. 
MonicrpaL Corporation. —See Crry anp Town; ConstiruTionaL Law, 

Stare, 2, 6. 
Morper. — See Law. 
Nationat Bank. — See Tax, 3. 
NavicGaBLE Waters. — See ApMmiraLty, 2; OrDINANCE OF 1787; RipaRIAN 
Owner. 


NEGLIGENCE. 

1. Plaintiff's mare, through his negligence, strayed upon the railroad track. 
The engineer of an approaching train blew the whistle, and the mare being 
frightened ran along the track before the train, till, in attempting to leap a bridge, 
she fell upon and partly through it. She was removed by the railroad company’s 
servants, and plaintiff alleged that she sustained injury through their negligent 
way of doing this. Held, that if this allegation was sustained, the fact that the 
mare was wrongfully upon the track did not protect the company from liability. — 
Needham vy. San Francisco and San Jose R.R. Co., 37 Cal. 409. 

2. Plaintiff's rails and grass were destroyed by fire kindled by sparks from 
defendant’s locomotives which caught originally in the dry grass on the track. 
Plaintiff claimed damages on the ground that defendant was guilty of negligence 
in not keeping its tracks clear from such combustible material. Held, that this 
was not per se negligence. (BreEsE, C.J., dissenting). — O. § M. R.R. Co. 
v. Shamfelt, 47 Il. 497. 

3. Where a railroad company was required by law to fence its track, and in 
consequence of its failure to do so a child of eighteen months got in the way of a 
train and was injured. Held, (1) that a child so young could not be guilty of neg- 
ligence ; (2) that the failure to fence was negligence on the part of the company, 
which rendered it liable for the injuries. (Drxon, C.J., dissenting). — Schmidt 
v. Milwaukee and St. Paul R.R. Co., 23 Wis. 186. 

4. A brakeman was injured through the negligence of workmen engaged in 
repairing the track. Held, that they were so far fellow-servants that the brake- 
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man could not recover damages from the railroad company. (Pare, J., dis- 

senting). — Cooper v. Milwaukee and Prairie du Chien R.R. Co., 23 Wis. 668. 
See Brits anp Norss, 4; Carrier, 1, 3, 4; Conrrisutory NEGLIGENCE; 

Ratroap, 1, 2, 3. 

NEGOTIABLE INSTRUMENT. — See AccoMMODATION INDORSEMENT; Bank, 2; 

Bruits anp Notes. 
Notice. —See AccOMMODATION INDORSEMENT; BILLs AND Noress, 2, 3; Car- 
RIER, 1; Raitroap, 1. 


Orrice. 

An act creating an office provided that the incumbent should be elected by the 
legislature, and hold for the term of four years and until his successor was elected 
and qualified. Defendant was elected for a term expiring in November. The 
legislature which adjourned in March previous failed to elect a successor, and in 
December A. was appointed by the governor to fill the vacancy. Held, that 
there was no vacancy. (CrockeTr and SpraGuE, JJ., dissenting.) — People v. 
Tilton, 37 Cal. 614. 

See Law, 2. 


OFFICER. 


Plaintiff, a county officer, performed certain duties imposed upon him by an 
act of the legislature, and sought to recover from the county compensation for his 
services. The law under which he acted being unconstitutional, held, that he 
could not recover. — Meagher v. County of Storey, 5 Nev. 244. 


See ConstiruTionaL Law, State, 4; Pusiic Poiicy, 1; SHERirr. 
Orprnance. — See ConstiTuTIonaL Law, 2, 6. 


ORDINANCE OF 1787. 

The Milwaukee Gas Light Company laid its pipes under one of the rivers 
which flow through the city, and a schooner which was towing down the river, and 
dragging an anchor to assist in the process, injured one of them. An ordinance 
of the city forbade vessels to drag their anchors in this way. In a suit against 
the schooner for damages, held, that this ordinance was invalid as far as it inter- 
fered with the rights of navigation secured by the Ordinance of 1787. — Milwau- 
kee Gas Light Co. v. Schooner Gamecock, 23 Wis. 144. 


Parot.—See Fraups, Statute or, 1, 2; Insurance, 2. 


Partnersuip. — See AccCOMMODATION INDORSEMENT ; CONFEDERATE 
: Money, 7. 


PATENT. 


1. Plaintiff, the owner of a patent for the manufacture of felt, assigned the 
right to use it to defendant on certain conditions, a violation of which was to 
render forfeit such right. Defendant was to enjoy the right during the unex- 
pired term of the patent, and during any term for which it should be renewed, 
and was to pay plaintiff one cent a yard on all felt manufactured by him. The 
patent was renewed, and the renewal assigned by the inventor to plaintiff. De- 
fendant violated the agreement, and was notified by plaintiff that his right to manu- 
facture had ceased, but he continued to manufacture for several years thereafter. 
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Held, in an action to recover one cent a yard on felt manufactured by defendant, 
that plaintiff could recover as well on that manufactured after as before such notice 
(Grover and Wooprurr, JJ., dissenting). — Union Manufacturing Co. v. 
Lounsbury, 41 N. Y. 363. 

2. Suit for infringement of patent. Defendant set up the previous knowledge 
or use of the thing patented, and introduced witnesses who testified to such 
previous knowledge or use. Judgment for the defendant reversed, because it 
did not appear in the record that notice of the witnesses’ names and places of 
residence, and of the place where the thing was used, was given as required by 
the 15th section of the Patent Act. And this though neither at the trial in the 
court below, nor in the argument for reversal, was the want of notice suggested 
(Swayne, Grier, and Mirrer, JJ., dissenting). — Blanchard v. Putnam, 8 
Wallace, 420. 

See Crry anp Town. 


Payment. — See Duress. 


PLEADING. 

Action by a corporation. Plea that there was no such corporation, held a plea 
in bar, and not in abatement. — Northumberland Co. Bank v. Eyer, 60 Penn. St. 
436. 

Piepce. —See Broker; Corporation, 1. 


Power. 


Where a life-estate in land was devised to A. with a power in him to sell the 
entire interest, a mere quitclaim deed executed by him in the ordinary form, 


will convey only his life-estate, and not to be an execution of the power. — 
Towle v. Ewing, 23 Wis. 336. 


Practice.—See Jury; WITNEss. 
Prescription. — See EaseMENT; War, 1 
PrESENTMENT. — See Brits anp Notes, 4. 

Presumption. — See Bitts anp Notes, 4; Burpen or Proor; Wut, 1. 


PRINCIPAL AND AGENT. 

An employee of a railroad company was injured in the discharge of his duty, 
and a station agent acting as such, employed plaintiff to nurse him, saying that 
the company would pay him. The station agent notified the general superin- 
tendent of what he had done, and when plaintiff presented his account the super- 
intendent agreed to pay his charges, if reasonable. Held, that the company was 
bound by these acts of its agents. — Toledo, Wabash, and Western R.R. Co. v. 
Rodrigues, 47 Ill. 188. 

See Broker; CONFEDERATE Money, 4; Rarzroap, 1, 2, 4. 


Principal AND SuRETY. 

Judgment on a promissory note was recovered against both the principal and 
surety. From this judgment the principal appealed, and W. and B. became 
sureties on the supersedeas bond. The judgment was affirmed, and the principal 
being insolvent, execution was levied on the surety’s property, and he paid the 
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debt. He claimed the amount from W. and B., and petitioned to have the judg- 
ment of affirmance assigned to him to assist him in collecting it. Held, that his 
claim was valid, and that the petition must be granted. — Mitchell v. De Witt, 25 
Texas, Supplement, 180. 


Promissory Notre. —See Bmus anp Notes. 


Pusuic Pouicy. 


1. M., a candidate for the office of State Printer, agreed with W. that if W. 
would aid him by money and influence to secure his election, he would share with 
him the emoluments of the office. W. advanced a certain sum under this 
contract, but becoming doubtful of M.’s election, refused to advance more. 
Whereupon the contract was rescinded, and M. gave W. his note for the money 
advanced; on which note suit was brought. Held, that the contract was void as 
against public policy, and could not be rescinded before performance so as to 
enable plaintiff to recover. — Martin v. Wade, 37 Cal. 168. 

2. Action ona promissory note. Defencé, payment. Plaintiff lent defendant 
eight hundred and fifty dollars, for which the note in suit was given. Afterwards 
he made several bets upon the result of an approaching election, and the defend- 
ant, being appointed stake-holder, was directed by plaintiff to furnish his stakes out 
of the money due on the note. Plaintiff, having lost his bets, notified defendant 
not to pay them, but defendant did pay them notwithstanding. Held, that plain- 
tiff could not recover. — Johnston v. Russell, 37 Cal. 670. 


Quirctam. — See Power. 


RaILRoaD. 


1. Suit against a railroad company for damages. Plaintiff, a fireman in de- 
fendants’ employ, was injured by an accident caused by a defect in an engine, 
which had been pointed out to the mechanics employed to repair defendant’s 
engines, but which, in repairing the engine, they had failed to remedy. Held 
(1), that it was not the company’s absolute duty to arnish safe engines, but 
only to use due diligence to procure such engines, and that the burden was on 
the plaintiff to show a want of such diligence. (2) That the negligence of the 
company’s servants in failing to remedy the known defect in the engime would 
not make the company liable, unless they were agents of the company to receive 
notice of such defects. — Mobile and Ohio R.R. Co. v. Thomas, 42 Ala. 672. 

2. Suit against a railroad company for damages. Plaintiff jumped upon the 
cars to steal a ride, and was put off by the conductor while the train was in 
motion. He fell under the cars and lost his leg. At the trial the plaintiff was 
nonsuited on the ground that the conductor acted without the scope of his author- 
ity. Held, error.— Kline v. Central Pacific R.R. Co., 37 Cal. 400. 

3. A laborer on a construction train was injured by the carelessness of the 
engineer, in backing the train without a preliminary signal. He sued the rail- 
road company for damages. Held, that he could not recover. — Chicago and 
Alton R.R. Co. v. Keefe, 47 Ill. 108. 

4, An engineer, while ‘his locomotive was standing near a crossing, negli- 
gently or maliciously let off steam, whereby the horses of a man who was 
crossing the track were frightened, and he received injuries. Held, that the com- 
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pany was liable. — Toledo, Wabash, and Western R.R. Co. v. Harmon, 47 Ill. 
298. 

5. Plaintiff delivered goods to a railroad company for transportation to Buffalo, — 
N.Y. The company agreed to carry them to its own terminus, and there deliver 
them to the next connecting line, and for delay in doing so was sued by plaintiff. 
The delay was caused by a block of freight on the next line. Held, no defence. 
— McLaren v. Detroit and Milwaukee R.R. Co., 23 Wis. 138. 

See Carrier, 5; Conrrisutory NEGLIGENCE; NEGLIGENCE; PRINCIPAL 
AND AGENT. 


REBELLION. 

A cause pending before the Virginia Court of Appeals in April, 1861, was 
decided by that court in November following, when the judges were acting under 
Confederate authority. Held, that the decree had no binding force. — Snider v. 
Snider, 3 W. Va. 200. 

See Action, 2; Carrier, 2; ConreperaTe Money; 
Law, 2; Emancipation ProciaMaTIon ; Limitations, STATUTE OF ; MILITARY 
Law; Res Apsgupicata; War. 

Recerr. — See Carrier, 4; CONFEDERATE MONEY, 3. 

Recorp. —See Divorce; Patent, 2. 
Repemption. — See Limitations, STaTuTE OF; MORTGAGE. 
Reaistry. — See ConstiruTionaL Law, Strate, 1, 5. 

Rent. — See LanpLorp anp TENANT. 


Res ApsupicaTa. 


H. brought a suit against P. Defendant pleaded in bar the judgment of a 
tribuna! called the civil commission, established in 1863, when the district of 
Memphis was under military law, by the commander of the United States forces, 
before which tribunal the same action had been brought. Held, a good defence. 
— Hefferman v. Porter, 6 Cold. 391. 


Rescission. —See Action, 2; Corporation, 2; Equity; Pusuic Pouicy, 1. 
Res Gest. — See Evipence, 4. 
Revocation. — See WILL, 2. 


Riparran Owner. 

The land between high and low water mark on a navigable river belongs to 
the riparian proprietors, and they may establish a private wharf thereon, and 
impose reasonable charges for its use on those navigating the river. — Ensminger 
v. The People, 47 Ill. 384. 

Sate. —See Fraups, Stature or, 2, 3, 4; STopPAGE IN TRANSITU. 
SatvaGe. — See Corporation, 3. 
Srat.—See Action, 1. 


SHERIFF. 


Action against a sheriff and his sureties to recover damages for a failure to 
pay over money collected on an execution. No demand on the sheriff before 
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action brought having been proved, held, that the action could not be mam- 
tained. — De La Garza v. Booth, 28 Texas, 478. 


SIGNATURE. — See EvipEnce, 3. 


StanperR. —See Evipvence, 5. 


SLAVE. 


1. The Constitution of Louisiana prohibits the enforcement of contracts for 
the sale of persons. In 1858 plaintiff sold defendant land and slaves for $18,000, 
estimating the value of each at $9000. Defendant paid $6000 in cash, and gave 
four promissory notes for $3000 each. He paid three, and plaintiff sued on the 
fourth,which fell due in 1862. Held, that the consideration was valid for one-half, 
and that plaintiff could recover that amount (Lupe.ine, C. J., and Howett, J., 
dissenting). — Sandidge v. Sanderson, 21 La. An. 757. 

2. Suit to recover the price of cotton sold to defendant. The cotton was 
raised by plaintiff’s slaves under an agreement with plaintiff that the proceeds 
of its sale should belong to them, and delivered by them to defendant under a 
contract of sale, with plaintiff's knowledge and approval. Held, that the contract 
was void, and that the suit could not be maintained. — Sanders v. Devereux, 25 
Texas, Supplement, 1. : 

3. Suit on a bond. Defence that it was given in payment for slaves. The 
sale having been made before 1861, held no defence. — Matthews v. Dunbar, 3 
W. Va. 138. 

See ConstituTionaL Law, 1; EMANcrpaTION PROCLAMATION. 


Spreciric PerrormaNnce.—See Lecat TENDER. 
STaKE-HOLDER. — See Pusuic Po.icy, 2. 


Stamp. 


1. Where a promissory note was signed by three, and the stamp was cancelled 
by the initials of only one with the date, held, a sufficient cancellation. — Spear 
vy. Alexander, 42 Ala. 572. 

2. The waiver, by an indorser of a promissory note, of presentation, demand, 
notice of non-payment and protest, written upon the back of the note, is not a 
contract requiring a stamp. — Pacific Bank v. De Ro, 37 Cal. 538. 

8. A chattel mortgage is admissible in evidence notwithstanding the revenue 
stamp required by the Act of June 30, 1864, was not placed upon the instrument 
and cancelled, when it was filed for record (LAwRENCE, J., dissenting). — Craig 
vy. Dimock, 47 Il. 308. 

See Forcery. 

State Ricuts.—See ConstirutionaL Law, 7; Import; Tax, 3. 
SratuTE oF Fraups. — See Fraups, or. 
SratuTe or Limitations. — See Limirations, STATUTE OF. 
Stocx.— See Broker; Corporation, 1. 
SrockHotpEr. — See Corporation, 1. 
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SroppaGE IN TRANSITU. 


The vendor is entitled to have goods stopped in transitu, if at the time of the 
sale he was ignorant of the vendee’s insolvency. It is not necessary that the in- 
solvency should occur after the sale. — Blum v. Marks, 21 La. An. 268. 
SupREME CourT OF THE UNITED States. — See ConFLicT oF FEDERAL AND 

Strate AUTHORITY; JURISDICTION. 


Tax. 

1. Pipes belonging to a gas company laid through the streets of a city to dis- 
tribute gas, are a part of a ‘‘ manufacturing establishment,” and as such liable 
to taxation. — Memphis Gas-light Co v. The State, 6 Cold. 310. 

2. A testator domiciled in New York appointed his wife executrix. On settle- 
ment of her account, the New York court ordered that she should keep the bal- 
ance of the estate invested, and retain it in trust to be applied to the trusts in the 
will. She invested the fund in United States, Pennsylvania, and Philadelphia 
bonds, and mortgages in Pennsylvania, Delaware, and Maryland. She subse- 
quently changed her domicile to Pennsylvania. Held, that she could be taxed in 
Pennsylvania only on the amount invested in the Pennsylvania mortgages. — 
Lewis v. County of Chester, 60 Penn. St. 325. 

8. Under the National Banking Act, a State may tax the shares of National 
banks situated therein, though it does not tax the shares of State banks, but 
only their capital, provided such tax is a full equivalent to that imposed on the 
National banks. — Van Slyke v. The State, 23 Wis. 655. 

See ConFLict OF FEDERAL AND StTaTE AuTHORITY; CoNSTITUTIONAL Law, 
5, 6, 7; Import. 

TELEGRAPH. 

Plaintiff's agent in Chicago telegraphed to his agent in Oswego for 5000 sacks 
of salt. By the carelessness of the operator, the telegram was made to read 
casks, and 5000 casks were sent, for which there was no market in C., and which 
were sold at a loss. In an action against the telegraph company for damages 
arising from the mistake, held, that the measure of damages was the difference 
between the market value of the salt at O., and what it sold for in C., together 
with the cost of transportation from O. to C. (Grover, J., dissenting). — 
Leonard v. New York, §c., Tel. Co., 41 N. Y. 544. 

See ConsTITUTIONAL Law, 4. 


Test Oatu.—See Constirutionat Law, Strate, 7. 
Tort. —See ADMIRALTY, 2. 


TrapE Mark. 

1. Plaintiff, deriving its name from the Amoskeag Falls where its mills were 
located, was engaged in manufacturing cotton cloths, on which it had been for 
years in the habit of stamping its name, either in full or abbreviated, so that the 
word ‘*‘ Amoskeag” had become its trade-mark. The defendants used the word 
‘** Amoskeag ” upon printed goods or calicoes manufactured by them. It appear- 
ing that plaintiff had never manufactured prints, held, that plaintiff had no 
trade-mark, or property in the word ‘‘ Amoskeag,” as applied to prints, and was 
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not entitled to an injunction restraining defendants from its use on such manufact- 
ures. — Amoskeag Manufacturing Co. v. Garner, 55 Barb. 151. 

2. Plaintiff, a manufacturer of cigars in New York, sought by bill in equity to 
restrain defendant from counterfeiting his trade-mark. The trade-mark, stated in 
Spanish, that the cigars were made in Havana. Held, on the ground that this state- 
ment was false, that an injunction would not be granted to restrain the counterfeit. 
— Palmer v. Harris, 60 Penn. St. 156. 


Trust. 

H., being unmarried, conveyed her estate to trustees to hold to her separate 
use during life, and on her death to convey it to the persons whom she should by 
will appoint, and in default of appointment to the persons who would be entitled 
if she died intestate, seised in fee-simple. H. afterwards married, and became 
discovert. She applied to have the property reconveyed to her, discharged of 
all trusts. Held, that she was entitled to such a decree. — Dodson v. Ball, 60 
Penn. St. 492. 

See ConrepERATE Money, 1; Fraup; Fraups, Stature or, 1; Tax, 2. 

Vires.—See CorporaTion, 2. 
Usace.—See Broker, 2; Carrier, 3, 5. 
Vacancy. —See ConstiruTionaL Law, Stare, 4; OFrFice. 
VENDOR AND PurcHasER. —See SToppaGE IN TRANSITU. 
Vorre. —See ConstiruTionaL Law, Srate, 1, 7; Corporation, 1. 


War. 


1. Defendant, a private in the Confederate militia, burned plaintiff’s cotton in 
April, 1862. Plaintiff brought an action for damages in January, 1866, no court 
having been held for the transaction of business in the parish where the cause of 
action arose from April, 1862, to December, 1865. Defendant alleged that he 
was acting under the orders of the Confederate authorities. Held (1), that the 
government of the Confederate States was not a government de facto, and hence 
its authority did not justify defendant; (2) that the action was barred by pre- 
scription, as the existence of war was not an exception established by law which 
would suspend the prescription. — Smith v. Stewart, 21 La. An. 67. 

2. Toa suit on a note brought in March, 1861, the defendants made answer, 
April 16, 1861, that plaintiffs sued for the benefit of the real owners, who, being 
citizens of the United States, were alien enemies, and not entitled to sue in the 
courts of Texas. The court refused to take judicial notice of the fact that war 
existed between the United States and the Confederacy, and to admit the news- 
papers of the day as evidence of it. Held, that the rulings were correct. — Bishop 
v. Jones, 28 Texas, 294. 

3. Action of trespass. Defendant was in command of a Confederate force, 
and plaintiff's property was taken by persons under his command in pursuance 
of orders from headquarters, He set up in defence that it was a belligerent act 
under the authority of the Confederate government. Held, that he was liable. 
— Echols v. Stauntons, 3 W. Va. 574. 

See Action, 2; Carrier, 2; CONFEDERATE Money; Emancipation Proc- 
LAMATION; Law. 
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Warp. — See GuarDIAN anD Warp. 
Warranty. —See Action, 2. 
Wuarr. —See Ripartan Owner. 


Wr. 

1. Where the validity of a will is contested on the ground that the testator 
was wanting in mental capacity, the burden of proof is on the contestant. — 
Punyear v. Reese, 6 Cold. 21. 

2. Testator, by his will, gave his property to A. and C. in fee-simple, and 
appointed them executors. Afterwards, by codicil, he requested them to give it 
‘to the propagation of the Gospel in foreign lands.” Held (1), that the devise 
in the codicil was void for uncertainty in the devisee ; (2) that the codicil did not 
work a revocation of the will. — Carpenter v. Miller’s Ex'rs. 3 W. Va. 174. 

See Fraups, Statute or, 1; HouseHoip Furniture; Tax, 2. 


WITNEss. 

1. Ina trial upon an indictment, the witnesses for the State, at the prisoner's 
request, were excluded from the court room, the prisoner stating that he had no 
witnesses. After the prosecution had concluded, prisoner called a witness, who 
stated that he had been in the court room during a part of the trial, and had 
heard part of the evidence. On objection he was not permitted to testify. Held, 
error. — Gregg v. The State, 3 W. Va. 70. 

2. Where a witness is compelled to testify against his objection that his answer 
may tend to criminate himself, a party to the suit may take advantage of the error 
by exception. — State v. Olin, 23 Wis. 309. 

See Continuance; Eviwence, 1, 4. 


Worps. 
** Citizen.” — See ConstituTionaL Law, 5. 
** Commerce.” —See ConstTiTuTIONAL Law, 4. 
** Confidence game.” —See ConstirutTionaL Law, State, 3. 
** Contract.” —See Stamp, 2. 
** De facto government.” —See War, 1. 
** Direct tax.” —See ConstituTionaL Law, 7. 
Horse.” — See InpictMEnt, 1. 
Judicial power.” —See Constirutionat Law, Srare, 8. 
** Lowest bidder.” —See Crry anp Town. 
** Manufacturing Company.” —See Tax, 1. 
Print.” —See TrapE Mark, 1. 
“ Public Enemy.” —See Carrier, 2. 


BOOK NOTICES. 


The Constitution of the State of Illinois, as adopted in Convention, May 13, 1870, 
and submitted to the people for adoption or rejection at an election to be held 
July 2, a.p. 1870, and the Address of the Convention accompanying the same. 
Springfield: 1870. Pamphlet. 


The New Constitution of Illinois. Springfield: E. L. & W. L. Gross. 1870. 


For nearly a quarter of a century the old Illinois Constitution was in force. 
So antiquated had it become, as we learn from the Address before us, that for 
years past the machinery of the State government had been kept in motion “‘ only 
by continued violations of plain and positive constitutional provisions.” No 
wonder, therefore, that the approaching sessions of the Convention should have 
been eagerly awaited by the people of Illinois, and the results of its deliberations 
hailed by them with acclamations of gratitude. To mention only one change 
introduced by the new Constitution, the increased number of the Supreme Court 
judges cured a practical evil acutely felt throughout the community. This feel- 
ing of practical relief, so natural among the citizens of Illinois, has affected, by the 
influence of sympathy, all the inhabitants of the United States, and we are con- 
tinually meeting with allusions and criticisms made in the press, which convince us 
that the new Constitution of Illinois is likely to have an important influencg on 
the character of the other new constitutions which will succeed it in the various 
States. The certainty of this makes discussion of its contents peculiarly 
necessary. We need hardly say that the Constitution, including the minority 
representation clause, and the clause forbidding municipal subscriptions to stock 
of private corporations, has been adopted. 

Beginning with the Bill of Rights, the first novel provision that strikes us is 
this: ‘‘§ 8. No person shall be held to answer for a criminal offence, unless on 
indictment of a grand jury; except, &c. Provided, that the grand jury may be 
abolished by law in all cases.” If the legislature sees fit to make use of this 
power, we shall have an experiment tested which we believe has never been tried 
before. It would be difficult to point out any very useful object which grand 
juries subserve. They afford a cumbrous and inadequate method of making a 
preliminary investigation in criminal cases by the aid of a number of untrained 
judges, which is much more easily accomplished by the aid of a single trained one, 
Few persons, we imagine, would, to-day, find any special evidence in the institu- 
tion of the ‘‘ tenderness of the common law for the lives of its subjects,” or claim 
for grand jurors the credit which Blackstone says they possessed in his time, of 
being “usually gentlemen of the best figure in the county.” 

Under the head of the Legislative Department, we find that a very stringent 
oath is required of members of the General Assembly against bribery and corrup- 
tion, which we have no hesitation in saying will prove a complete failure. When 
legislators reach that pitch of depravity at which they become accustomed to 
bribery and corruption as part of the ordinary course of legislation (and this 
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point we understand the legislature of Illinois to have reached), their consciences 
do not any longer stick at such trifling stumbling-blocks as oaths. One would 
think on reading the oath prescribed that the Convention supposed the corrupt 
law-giver would, on the presentation of it, succumb at once to the voice of con- 
science, turn pale as ashes, and, grovelling in the dust, sue for mercy. For our 
own part, we incline to think that he will do something very different, — he will in 
all cases take the oath. But this is a matter of minor importance. We pass to 
one of greater magnitude, one which is to our mind the most serious blemish in 
the new Constitution. We refer to the number of transitory and local enactments 
which, although properly belonging to the records of the legislature, have found 
a place in the fundamental law of the State. In its haste to remedy some of the 
more crying evils of the present, the Convention seem to us to have forgotten a 
primary maxim of constitution making, that constitutions must consist of general 
principles, and not special laws. What would the statesmen of 1787 say to such 
constitutional provisions as these: § 25. ‘‘ The General Assembly shall provide 
by law that the fuel, stationery, and printing paper furnished for the use of the 
State; the copying, printing, binding, and distributing the laws and journals, 
and all other printing ordered by the General Assembly, shall be let by contract 
to the lowest responsible bidder, but the General Assembly shall fix a maximum 
price.” § 33. ‘*The General Assembly shall not appropriate out of the State 
treasury, or expend on account of the new capitol grounds, and construction, 
completion, and furnishing of the State House, a sum exceeding in the aggregate 
$3,500,000, inclusive of all appropriations heretofore made, without first submitting 
the proposition for an additional expenditure to the legal voters of the State, at a 
general election, nor unless a majority of all the votes cast at such election shall be 
for the proposed additional expenditure.” The people of the United States would 
have been rather astonished, we fancy, if the instrument submitted in 1787 had 
contained a provision as to stationery contracts, or the expenses of furnishing the 
capitol. Such clauses, inserted in order to prevent some special ‘‘ job,” may serve 
a temporary purpose very well, but they are fraught with evil in the long run. 
They accustom the people to look upon the Constitutional Convention as a sort of 
additional legislature, which may be relied upon, not to establish fundamental 
principles of government, but to ‘‘ do the right thing by the people” whenever 
_ they get into any trouble. To make a general rule about all legislative contracts 
is very well, but to single out a particular kind, and pass a series of minute regula- 
tions as to it, shows a misconception of the true nature of the functions of a con- 
stitutional convention. But to go so far as to make it a part of the fundamental 
law of a sovereign State that its legislature shall only appropriate three and a half 
millions on a State capitol shows a complete distrust of the legislature which would 
almost justify its immediate abolition. The provision may, it is true, prevent this 
particular swindle, but if legislators have become adept in swindling, they will 
find means to accomplish their objects in other directions not prohibited by the 
Constitution. Indeed, it is an entire mistake to suppose that special prohibitions 
of a written constitution can alter the character of the representative body. 

General prohibitions, however, have always been found effective, for although 
they do not change the character of the deliberative body, they may take from it 
the power to deal with classes of cases in which it has already proved its incapac- 
ity. The new Constitution provides (Art. IV. § 22) that, — 
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‘*The General Assembly shall not pass local or special laws m any of the 
following enumerated cases: that is to say, for granting divorces ; changing the 
names of persons or places; laying out, opening, altering, and working roads or 
highways; vacating roads, town plats, streets, alleys, and public grounds ; locat- 
ing or changing county seats; regulating county and township affairs ; regulating 
the practice in courts of justice ; regulating the jurisdiction and duties of justices 
of the peace, police magistrates, and constables; providing for changes of venue 
in civil and criminal cases ; incorporating cities, towns, or villages, or changing or 
amending the charter of any town, city, or village; providing for the election of 
members of the board of supervisors in townships, incorporated towns or cities ; 
summoning and impanelling grand or petit juries ; providing for the management 
of common schools; regulating the rate of interest on money; the opening and 
conducting of any election, or designating the place of voting; the sale or mort- 
gage of real estate belonging to minors or others under disability ; the protection 
of game or fish; chartering or licensing ferries or toll-bridges; remitting fines, 
penalties, or forfeitures; creating, increasing, or decreasing fees, percentage, or 
allowances of public officers, during the term for which said officers are elected, 
or appointed ; changing the law of descent; granting to any corporation, associa- 
tion, or individual the right to lay down railroad tracks, or amending existing 
charters for such purpose ; granting to any corporation, association, or individual 
any special or exclusive privilege, immunity, or franchise whatever. In all other 
cases where a general law can be made applicable, no special law shall be 
enacted.” 

It is of course impossible to say in advance how much effect these provisions 
will have, but the attempt was certainly worth making. They bring the province 
of special legislation within very narrow limits, and make corrupt combinations 
for private ends much more difficult than hitherto. Of course it will still be pos- 
sible to pass corrupt general laws; but general laws affect everybody, and hence 
arouse much more interest and debate than special acts, and debate is the great 
foe of corrupt combinations. 

Article VI. § 2, provides that the Supreme Court, which has up to this time 
consisted of three judges, shalt hereafter consist of seven; and it is provided, in 
§ 7, that each of them shall receive a salary of four thousand a year, but this may 
be increased by the legislature. We sincerely hope that it will be. The term 
of office is nine years. 

We are somewhat surprised to see that the *‘ elective principle” is retained by 
the new Constitution in fullforee. All the judges of the supreme, circuit, county, 
and probate courts are to be chosen by the people. Even in Chicago this is to 
continue, although that city is probably quite as unfitted for the practice by the 
nature of its population as is New York, where its failure is confessed. Sooner 
or later the time must come when the system will be changed. Perhaps Vander- 
bilt and Fisk may yet teach Illinois the lesson which New York seems to have 
learned too late. The profession will be glad to know that the Supreme Court 
reporter, at any rate, is selected by the court, and not at the polls. 

The following is the article as to minority representations: ‘‘ The House of 
Representatives shall consist of three times the number of the members of the 
Senate, and the term of office shall be two years. Three representatives shall be 
elected in each senatorial district at the general election in the year of our Lord 
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1872, and every two years thereafter. In all elections of representatives afore- 
said each qualified voter may cast as many votes for one candidate as there are 
representatives to be elected, or may distribute the same, or equal parts thereof, 
among the candidates, as he shall see fit, and the candidates highest in votes shall 
be declared elected.” 

By other sections, the State is prohibited from contracting indebtedness beyond 
$250,000, without submitting the law to the people. The General Assembly is 
forbidden to loan the credit of the State, or to make appropriations for aid of 
internal improvements; and from paying or assuming the debts of any corpora- 
tion, association, or individual. County authorities are prohibited from ever 
assessing taxes the aggregate of which shall exceed 75 cents per $100 valuation, 
except for payment of indebtedness existing at the adoption of the Constitution, 
unless authorized by a county vote. Cities, counties, and all municipal corpora- 
tions (which have latterly contracted the habit of contracting debts of enormous 
amount; $50,000,000 is mentioned as the aggregate debt of the counties, towns, 
and cities) are forbidden to create an indebtedness of over five per cent of the 
value of their taxable property; and all municipal subscriptions to railroad and 
other private stocks are prohibited. 

On the whole, it may be said of the new Constitution of Illinois, that it abounds 
in negative rather than positive provisions, provisions rather calculated to hedge 
in powers which have been abused than to establish new ones. This, from one 
point of view, is an advantage. It is very unlikely that a new State like Illinois 
contains a large class of accomplished statesmen, and she is much safer in the 
hands of law-givers who are willing to stand supra antiquas vias, than she would 
be if her government were to be used as the corpus vile, for the experiments of 
empirics and dreamers. ‘‘ Thou shalt not” has often been found in politics, as 
in religion, a safer ordinance than ‘‘ thou shalt.” 


A Treatise on the Law of the Domestic Relations: Embracing Husband and Wife, 
Parent and Child, Guardian and Ward, Infancy, and Master and Servant. By 
James Scnouter, of the Boston Bar. Boston: Little, Brown, & Company. 
1870. 8vo. 


Tue authors of volumes like the present have great difficulties to overcome. 
They must have satisfied themselves on the first of these, to be sure; we mean 
the propriety of retaining the jus personarum as a separate title of the law. But 
then comes the question, what persone, status, or aggregates of rights and 
duties shall be allowed within it? If you give a chapter to infants, why not divide 
another between idiots and lunatics? The position of judge confers a status 
which is as well defined as any. Why exclude executor or heirs ? 

Our author takes the domestic relations. In doing so he stands on what seems 
nowadays to be the strongest ground. The family is one of the roots of modern 
society, as it was the precursor of ancient law. It does, moreover, give rise to 
certain peculiar aggregates of rights and duties, which, at least in the case of 
parent and child, it might be hard to refer to any general legal conception. 
Indeed the relation of husband and wife, aithough both parties enter it volun- 
tarily, and although admitted to begin in contract, is always considered from the 
point of view of status. However it may be as to the title infants, we are inclined 
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to believe that the domestic relations, properly so called, are, for the present at 
least, entitled to a separate treatment. 

No one will doubt that we needed a new American law book on some of the 
subjects of this volume. Whether on all, is more questionable. It is hard to 
glean where Mr. Bishop has reaped, and that author has made the subjects of 
marriage and divorce, and perhaps of husband and wife, generally, his own, 
On the other hand, the relation of guardian and ward is one as to which it is 
next to impossible to get information, and it is dealt with at large here. 

We have made extensive and careful comparisons of the book before us with 
the authorities, and have found that the cases are pretty fully but not quite ex- 
haustively collected, and that principles are clearly stated in well-ordered divisions. 
We should doubt whether the author had been as great a reader of cases as of 
the text-books. Hence he does not seem to us to cite with great discrimination, 
nor to get as much new law from the new decisions as he might; as it is the one 
merit of Josiah W. Smith’s little hand-books to get, for instance. He has hardly 
produced a very learned work, nor does he aspire to anticipate principles still in 
gremio legis. He has rather given us a serviceable manual, such as our generation 
so well knows how to make, and which will be at the right hand of many Ameri- 
can practising lawyers for the next ten or twenty years. It will not remain a 
classic, but it will be bought and used more than we have ever been able to use 
some undoubted classics. 


Essays upon the Form of the Law. By Tuomas Ersxrxe Hoxianp, M.A., Fel- 
low of Exeter College, Oxford, and of Lincoln’s Inn, Barrister-at-Law. 
Author of ‘* An Essay upon Composition Deeds, etc., under 24 & 25 ‘vin. 
c. 134.” London: Butterworths. 1870. 8vo. pp. 187. 


Sucn books as Mr. Holland’s interesting little collection of essays and the 
papers of the Juridical Society, show us how different is the English lawyer of 
to-day from those of fifty years ago; we fear we must add from too many 
American lawyers of our own time. As our author happily puts it, ‘‘ the old- 
fashioned English lawyer's idea of a satisfactory body of law was a chaos with a 
full index.” Now reformers and conservatives seem to agree in the desire to deal 
philosophically with the questions of jurisprudence. The most distinguished of 
recent chancellors advocates a code. The present occupant of the woolsack 
proposes a comprehensive scheme for remodelling the English courts. Whatever 
may be the merit of particular opinions, there is an atmosphere in which great 
results are possible ; in which originality is not suffocated at its birth. 

The most considerable of the essays in the book now before us, and the one 
which will most repay the general reader, is that on Codification, reprinted from - 
the Edinburgh Review. The shorter papers from the Saturday Review, although 
we have read them with pleasure and profit, are more local, and of less general 
bearing. ‘The specimen digest does not strike us as particularly good. We would 
call particular attention to the author’s intelligent remark, that the defects of the 
law at the present day are chiefly defects of form, and that the consideration of 
these ought to be kept distinct from the discussion of defects of matter (p. 26). 

Perhaps the question on which the desirableness of a code depends is whether 
it is desirable to put an end to the function of the judges as law-makers. We con- 
fess we doubt it. At the same time one of the objections suggested in the article 
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at the beginning of this number of our Review, might be obviated by a law com- 
mission, with authority somewhat similar to that attributed by Austin to the 
Prussian. Then, if the courts should find themselves required by the letter of 
the code to decide a case contrary to principle, the letter might be at once 
amended so as to express the principle more accurately thereafter. Possibly 
this power might be confided to the court itself. If such a scheme were practi- 
cable, we should have fewer of those decisions which lay down a sound rule for 
the future at the expense of retrospectively declaring a course of conduct illegal, 
although it may have been guided by the best attainable advice. 

The codification of the statutes is a simple matter, and the only wonder of an 
American is why this has not been done in England already. However we must 
remember that our present commission have hardly begun their labors on the 
statutes of the United States. They, by the by, may find some useful hints in 
this book. 


Commentaries on Equity Jurisprudence, as administered in England and America, 
By Joseru Story, LL.D. Tenth Edition, carefully revised, with extensive 
additions. By Isaac F. Reprietp, LL.D. In Two Volumes. Boston: 
Little, Brown, & Company. 1870. 8vo. pp. lxxxvi, 810; viii, 896. 


‘* ABouT one hundred new sections have been added to the text,” Judge Red- 
field tells us in the advertisement to this edition, and nearly ‘five hundred cases 
in the notes.” In the ninth edition it was stated that one hundred and twenty- 
five, and in the eighth that two hundred sections had been inserted in like manner. 
From an examination of the whole work, section by section, and pen in hand, we 
feel justified in saying that a great deal of what was thus put into the text might, 


at the cost of a little more trouble but with greater propriety, have found a place 
in notes to the original work. The editor is not free from another fault most 
incident to note writers, we mean the desire to insert useful information, irre- 
spective of its connection with what goes before or comes after. This is carried 
to the farthest point in the notes added to Kent’s Commentaries since the death of 
the Chancellor. There is a chaos of cases, which are collected with really faithful 
labor, but which lie in a tangled mass across the current of the text, and too often 
obstruct where they should enlarge. We not rarely find a similar difficulty here, 
and although one gets much assistance from the admirable head-notes to chapters 
which have been introduced, we are not even guided through the labyrinth of new 
matter by a good index. Of course, the additions which have been made are 
valuable, and derive an additional authority from the implied assent of Judge 
Redfield. But in spite of our respect for his learning and ability, we doubt if the 
work would be considered very well done if it came from an unknown hand. 

We will take up, quite at random, a point or two in detail. 

There are few recently developed doctrines of more interest than that of the 
voluntary assignment of equitable choses in action. Whether this was not a 
contract, and so void for want of consideration; how there could be a gift when 
no delivery was possible ; whether there must not be a delivery of the indicia, or 
an instrument under seal, or notice to the debtor or to the assignee, — these were 
some of the questions which were raised and passed upon. Judge Story returns 
to the subject more than once. But it is only recently that the rule has been 
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satisfactorily stated, in such cases as Richardson v. Richardson, L. R. 3 Eq. 686, 
and Penfold v. Mould, L. R. 4 Eq. 562. Neither of these cases is cited, nor 
have we found any new discussion except that in § 793 c, which is confined to 
a statement of Donaldson vy. Donaldson, decided in 1854, and a reference to the 
earlier case of Kekewich v. Manning. 

If the last matter was apt to interest lawyers of a speculative turn, Ulira Vires 
is a subject of practical importance. There are innumerable recent decisions of 
the English equity courts upon it, which are yet to be reduced to order by the 
extraction of principles. Not trusting the blank of the index, we turned to the 
table of cases, and found there some of the earlier and better known. But on 
verifying the citations we found that they were but relics of the submerged labors 
of earlier editors. The sections in which East Anglian v. Eastern Counties Rail- 
way, Eastern Counties Railway v. Hawkes, and McGregor v. Deal and Dover 
Railway were said to be given, had been replaced by others in which those cases 
were not found. 

We might go on with this most disagreeable business of pointing out short- 
comings, but we will not. We have stated our impression, which we leave to 
our readers to verify or contradict by their own investigations. 

The present edition, we are very glad to see, restores the integrity of Story’s 
text, which was mutilated in the last. 


The House of Lords Cases : on Appeals and Writs of Error, and Claims of Peer- 
age, during the Sessions 1852, 1853, and 1854. By Cuartes Cuark, Esq. 
Vol. IV. Boston: Little, Brown, & Company. 1870. 8vo. pp. 

We think that this reprint is very much to the credit of the publishers. It is 
handsome, accurate, and cheap, and of vastly greater value to the profession than 
is likely to be indicated by the amount of the sales, although we hope they may 
be large. The present volume contains several very leading cases. It begins 
with Egerton vy. Earl Brownlow, p. 1, in which, after an elaborate discussion, a 
condition subsequent attached to a contingent interest was held void as against 
public policy, contrary to the opinion of the majority of the judges and of the 
Lord Chancellor. On p. 353 1s the well-known case of Gibson v. Small, which 
decided that by the law of England, in a time policy effected on a vessel then at 
sea, there is no implied condition that the ship should be seaworthy on the day 
when the policy is intended to attach. In Anderson vy. Fitzgerald, p. 484, it was 
held a misdirection to leave to the jury whether answers in a proposal for a life- 
policy which was conditioned on the truth of such answers, were material as well 
as true. 

Passing by less important cases, we come, on p. 815, to Jefferys v. Boosey, which 
has filled as large a place in the law of copyright, as Gibson v. Small in insurance, 
although it must now be read with the qualifications put upon it by Routledge v. 
Low, L. R. 3, H. L. 100. The discussions are of great length (Gibson v. Small 
covers two hundred and fifty-six pages, and Jefferys v. Boosey one hundred and 
eighty-two), and they exhaust their subjects. We are glad to see in this volume 
the customary abbreviated method of citation. We may add that we believe the 
citations to have been so carefully corrected and purged of the many errors of the 
English edition, as to make this copy more valuable than the original. 
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The Nation: The Foundations of Civil Order and Political Life in the United 
States. By E. Mutrorp. New York and Cambridge: Hurd & Houghton. 
1870. 8vo. pp. xiv, 418, 


««Ricuts belong to man, since in his nature he is constituted as a person. 
Personality, since it has its origin in God, has an infinite sacredness. This is the 
ground of the sacredness of the rights of man. The individual personality can 
therefore be apprehended rightly only in this conception, — the life of each must 
be held sacred, his worth must be allowed, his dignity must be regarded, his 
freedom must have in the nation its maintenance and its sphere. It is only in his 
personality, in his moral being and freedom, that man has rights beyond the 
other animals. In the necessary sequence of physical nature there is no ground 
for rights. It is because man exists also in a moral world, which is in freedom, 
that he has rights.” (p. 73.) 

We have selected this sentence as affording a good instance of the kind of 
reasoning applied by Mr. Mulford to political subjects. He belongs to a school, 
formerly powerful, now fast losing its influence, which discovers in metaphysical 
abstractions the foundations of all learning,—a school which in former days 
enforced its methods upon all the sciences, but which is now gradually from year 
to year relaxing its hold. From the sciences properly so called, from Astronomy, 
from Geometry, from Chemistry, it has long since disappeared; in History and 
Politics we still find it lingering, unwilling to depart from fields to which it once 
seemed to have in its own terms a “natural right.” But we regard the days 
of this kind of a priori reasoning as numbered, and on that account cannot but 
regret the appearance of Mr. Mulford’s book. His speculations may lead him, 
and indeed do lead him, to many admirable practical results; but his method is 
such that we cannot see why they might not have brought him to the exact 
reverse. 

To go more into detail, the sentences which we have quoted from page 73, as 
furnishing an example of Mr. Mulford’s method consist of nothing except a 
series of arbitrary assumptions. Personality, we are told, has an infinite sacred- 
ness, because it has its origin in God. At the bottom of this, of course, is 
another assumption, that man is made ‘‘in the image of God.” But granting 
this anthropomorphic idea to be correct, who has informed Mr. Mulford that this 
simple fact has hedged man in with “ infinite sacredness”? It is perfectly con- 
ceivable that the Almighty should have a number of other reasons for creating 
man in his present shape. Admitting, however, for the sake of argument, that 
rights flow from personality, we are forced to accept of Mr. Mulford’s conclusion, 
that ‘‘in the necessary sequence of physical nature there is no ground for rights.” 
In other words, there are no rights except human rights. But now what are we 
to do with the rights of animals? That they have rights of some kind it is diffi- 
cult to deny, as we see them continually enforced by the various societies for the 
prevention of cruelty. Civilized States allow them a qualified right to life, 
liberty, and the pursuit of happiness. Yet obviously such rights do not flow 
from ‘* personality.” In short, the whole argument is a delusion, based, not on 
facts, but on visionary abstractions. We cannot see that the author would have 
any right to object if some subsequent publicist were to advance as his solution 
of the problem something like the following: ‘* Rights belong to man, since in 
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his nature he is constituted a biped. Bipedality, since it has its origin in God, 
has an infinite sacredness. This is the ground of the sacredness of the rights of 
man. The individual bipedality can therefore be apprehended rightly only in 
this conception, —the legs of each must be held sacred, his perpendicularity must 
be allowed, and his freedom of locomotion must have in the nation its mainte- 
nance and its sphere.” 

Mr. Mulford has written with an earnestness of purpose which makes us all 
the more regret that his mind should be wedded to erroneous methods. It is 


this which renders his learning useless, and will prevent his book from having 
much practical influence. 


Reports of Cases determined in the Circuit Court of the United States for the First 
Circuit, from October Term, 1861, to October Term, 1867. By Hon. Natuan 
Cuirrorp, LL.D., Associate Justice of the Supreme Court, assigned to said 
Circuit. Henry Cuiirrorp, Counsellor-at-Law, Reporter. Vol. 
Il. Boston: Little, Brown, & Co. 1870. 

JupGE CuirrorD has done the profession a great service by the promptness 
he has shown in the publication of his second volume of Reports, now before us, 
which has issued from the press a little more than a year after his first volume 
appeared. In it he has brought his decisions up to those of the October term 
for the year 1867, covering a space of six years. Judge Clifford’s Reports are a 
valuable addition to, and fully sustain the high reputation of, the excellent and 
almost complete series of Reports for the first Circuit, and are characterized by 
much learning, conscientious and painstaking labor, and a due regard for prece- 
dents. He sets an excellent example also to the other justices of the Circuit 
Courts, who have shown a hesitation in publishing their decisions, for which the 
whole legal profession in this country suffers. The justices in these courts are, 
as a rule, among our ablest lawyers ; the matters which come under their exclusive 
jurisdiction are of the highest importance ; and the practice acts of the different 
States present such examples of legalized malpractice, that we need especially a 
series of Circuit Court reports where the strict principles of practice and common 
law are applied without fear or favor. 

This volume contains more than fifty cases, some of them of great interest. 
Nearly one-third of the whole number relate to the complicated and abstruse law 
of patents, several of which are well worth the most careful study. A very large 
proportion also refer to matters in admiralty. We are particularly struck by the 
absence of cases of national interest. Al:hough a very large proportion of the 
decisions in the volume was rendered du ing the continuance of the late war, 
when the legal and political complications of this country occupied so much 
attention, yet there are only three or four cases which even suggest the existence 
ofa war. Of these the most important is the case of Dole v. New England 
Mutual Marine Insurance Company, p. 394. This case decided that where a 
ship was taken and burned by the captain of a rebel privateer during the war, the 
capture was not a taking by “‘ pirates or assailing thieves,” as it appeared that 
the policy was executed before the war broke out, and also that the captain of the 
vessel acted under a commission issued by the Confederate government. The 


briefs of the counsel are at great length and of especial interest, and the opinion 
of the court is remarkably good. 
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Burrill v. City of Boston, p. 590, has to us in this neighborhood the force of 
a household word, or a twice-told tale, but it is of wide-spread importance, as 
explaining and limiting the powers of city governments under State charters. 
The facts, in brief, are these: The mayor of the city of Boston made a contract 
in writing with Burrill during the war to pay him a certain sum for every man 
whom Burrill could get credited upon the volunteer quota of the city, and who 
had previously enlisted in the service of the United States, but had not been 
credited to the city. It was held, that the act of the mayor would bind the cor- 
poration of the city, provided the corporation itself had the power to make such 
a contract, but held, further, that the corporation had no such power. 

Forbes et al. v. Barstow Stove Company, p. 379, is as interesting to antiquarians 
as amusing to lawyers. It is a bill in equity praying for an account and for an 
injunction against the corporation respondents, for an alleged infringement of 
certain letters-patent belonging to the complainants. The patent was for an air- 
tight coffin of cast metal, corresponding to the human form, and the objection was 
raised by the respondents, that there was nothing new in the invention, and that it 
had been in common use by the Egyptians some years since, and was one of the 
processes of mummification. Held, that the subject of the patent was not the same 
as the mummy cases of Egypt, and that those mummy cases were not of a charac- 
ter to supersede the invention, the court giving many excellent reasons therefor. 

Aiken v. Manchester Print Works, p. 435, is also an important case. Where a 
person purchased of the owner of the invention a certain machine with which 
the vendor was accustomed to send a package of needles used in the same, but 
which were also a patented invention owned by him. Held, that the sale of the 
machine gave the purchaser only the right to repair or improve the machine and 
needles, but not to make more needles like the ones sold him when those he 
bought were worn out. 

Lightner v. Brooks, p. 287, was a case in which A. contracted to furnish B. 
with railroad cars, according to specifications, which called for a patented inven- 
tion. In furnishing them, he infringed the patent. Held, that A., and not B., 
was liable to the patentee. 

Gardner v. Howe, p. 462, decides that when an American citizen uses the 
patented improvement of the plaintiff on the high seas, in an American vessel, 
the plaintiff can recover damages for such infringement as if it took place within 
the territory of the United States. 

Johnson vy. Root, p. 108, is a case of some importance to patent lawyers, 
treating exhaustively the topics of abandonment of an invention by an inventor, 
of the burden of proof in a disputed claim, and of the rules for granting a new 
trial, where misconduct on the part of the jury is claimed. We think an undue 
importance has been given to this case by the reporter, who furnishes the whole 
charge of the judge in an Appendix, besides an abstract of it in the body of the 
volume, occupying altogether the space of fifty pages. 

Hudson v. Bradley, p. 130, confirms and reasserts with greater distinctness the 
principles laid down in Palmer v. Elliott, p. 63, and Baker vy. Draper, p. 420, of 
the first volume of Clifford’s Reports, and holds that in Massachusetts the pre- 
sumption of payment by a party, in simple contract debts, by means of his own 
promissory note, is one of fact only, and can be rebutted and controlled by any 
evidence showing that such was not the intention of the parties. 
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Loring et al. v. Marsh et al., pp. 311, 469, is a most instructive and carefully 
reported case, and the briefs of the counsel on each side are given at great length, 
and the decision, though long, is clear and to the point, and shows a conscientious 
study of the subject. In it is a thorough review of the decisions of the Supreme 
Court of Massachusetts upon the twenty-fifth section of the State Statute of 
Wills. 

In Fitz v. The Galliot Amelie, p. 440, the circumstances which gave the master 
of a vessel the power to sell for the benefit of all concerned, are given with much 
particularity, and the whole subject of such sale by a master is treated with much 
erudition in the opinion. 

In the Appendix are notices of the proceedings of the bar in consequence of 
the deaths of Chief-Justice Taney, and of Judge Pitman of the Rhode Island 
District Court. 

We are glad to see that Judge Clifford (or is it his reporter?) has at length 
discarded the affectation which at one time so disfigured his decisions, of ignoring 
the definite article. The work of the reporter has been creditably performed, 
though the head-notes are too long and the attention is thereby distracted from 
the special point decided in each case. 


Address of Hon. Matt. H. Carpenter to the Graduating Class of the Columbian 

Law College, June 8, 1870. Washington, 1870. Pamphlet. 

Mr. CarrenTerR began his legal career as a student in the office of Mr. 
Choate ; but though he studied in the East, he has practised and risen to distinction 
at the bar of the North-west. As every one knows, he is now one of the Senators 
of the United States for Wisconsin. He has recently done the profession and 
the country a real service in advocating the bill for an increase of judicial 
salaries. The address before us is purely practical, giving advice on such topics 
as the selection of a place of business, the choice of a library, hours of study, and 
even the renting of offices. Mr. Carpenter’s advice on these points seems gen- 
erally sensible, as it also is when he urges the necessity of care in the preparation 
of cases, and honesty in dealing with the court. Mr. Carpenter is quite clear 
that a lawyer should have nothing to do with politics, quoting Choate as having 
said to him, ‘* Things have come to that pass when no man can mingle in Ameri- 
can politics without sinking his self-respect.” ‘* And if you have the slightest 
doubt of the soundness of the advice I have offered you, wait till you have 
achieved a respectable position at the bar, and then accept a seat in the Senate, 
and I venture the prediction that your judgment will condemn your weakness, as 
mine does my own.” 


Reports of Cases argued and determined in the Supreme Court of Alabama, during 
the January and June Terms, 1869. By Tuomas G. Jones, State Reporter. 
Vol. 43. Montgomery, Alabama: Barrett & Brown. 1870. 

Mr. Jones, the State Reporter, has taken us into his confidence in his rather 
peculiar preface, with such ingenuousness, that it places us, as critics, in a most 
invidious position, and almost disarms us at the outset. He says he “felt com- 
pelled to edit and publish the present volume in much greater haste than was 
desirable,” owing to the ‘variety and novelty of questions discussed and 
decided” in the June and January terms of the year 1869, and confesses that 
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«some errors may have crept in.” Otherwise we should have commented severely 

upon the length and diffuseness of the opinions, and the altogether dispropor- 
tionate space given to the arguments of counsel, and have pointed out various 
mistakes in names and misstatements, which it is the duty of a proper reporter to 
correct and rectify. It does seem rather hard that Chief-Justice Mellen should 
be spoken of throughout an opinion as ‘* Chief-Justice Mullen,” and then should 
be called ‘* Millen ;” but the reporter appeals so strongly and yet so humbly to 
our better feelings by his pathetic statement that ‘‘ the library room was under- 
going repairs and all the books were packed away, while the work was passing 
through the press, and this prevented access to many of the authorities cited in 
the opinions and arguments,” that we can only lament that there was only one set 
of Greenleaf’s Reports in Montgomery, and that that one was packed away out of 
reach. We feel also that it would be nothing less than contempt of court to speak 
slightingly of the head-notes (as we undoubtedly should have done, but for the 
Preface), which we are expressly informed were prepared in nearly every case 
by the judge delivering the opinion, and ‘‘ may therefore be relied on the more 
confidently as expressing the spirit of the decisions.” We appreciate, however, 
the difficulties of a reporter in the unsettled condition of the Southern country, 
and think, on the whole, Mr. Jones has done himself credit. 

Inter arma silent leges, but as soon as the actions of war are fought the actions 
in law begin, and they come, “ not single spies, but in battalions.” This volume 
is full of cases relating to the late war and its consequences, and some of them — 
are generally instructive, though the majority are of local interest only. 

We notice also with pleasure, the attention which is paid by the Supreme Court 
to the maintenance of judicial decorum, and refer our readers, to corroborate this 
statement, to the case of 

Sims v. The State, p. 37, wherein the chief justice decides that the judge of 
the lower court committed a gross judicial impropriety in saying to the jury, 
“Go along and find the defendant guilty,” and thinks that it ‘‘had an influence 
with the jury that did or might well have prejudiced the prisoner.” We agree 
entirely with his Honor. 

Chisholm, Comptroller, v. Coleman, p. 204, is the most important case in the 
volume. In it the court holds that the so-called Confederate government and the 
rebel government of the State of Alabama were neither of them, in a proper legal 
sense, de facto governments during the late Rebellion. That a de facto govern- 
ment is one that gets possession and control of the rightful government, and 
maintains itself there by force and arms against the will of the rightful govern- 
ment, and claims to exercise the powers thereof. Hence a judge of the Circuit 
Court of the State of Alabama elected before the Act of Secession, who, after that 
act, enters the military service of the Confederate government and receives pay 
therefrom, thereby vacates his office as judge, and the present government of 
Alabama is under no obligation to pay his salary while serving in the rebel army. 
The court afterward held in Powell v. Boon and Booth, p. 460, that the acts of the 
rebel government, though not a government de facto within the legal definition 
of the term, should be regarded in the ordinary administration of justice as 
valid from necessity, as well as by virtue of the confirmation of them by the legal 
State government. 

Fath v. Bliss, p. 512, and Herbert v. Easton, p. 547, decide that the measure 
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of damages for the breach of a contract of sale to be discharged by payment in 
Confederate notes is the value of the property at the date of the sale. 

Houston y. Deloach, p. 364, and Hall v. Hall, p. 488, decide that, where a 
guardian invested the property of his ward in Confederate bonds during the war, 
he is not entitled to a credit for the amount of the bonds in his accounts, but is 
chargeable with the debt and intérest, nor is the enactment of the insurrectionary 
legislature of Alabama, approved Nov. 9, 1861, authorizing guardians, executors, 
and trustees to purchase and receive Confederate bonds, suflicient authority to 
justify such investment on his part. 

In The State v. Gardner, p. 234, the court holds that a person claiming to 
hold the office of probate judge, if eligible at the time of his election, if legally 
elected and duly inducted, cannot be removed from his office on a writ of quo 
warranto, but if he has committed an impeachable offence he must be impeached 
before the Senate, and, if not, he can be removed by ‘‘ the governor, on the ad- 
dress of two-thirds of each house of General Assembly.” 

Whigham vy. Pickett, p. 140, decides that a promissory note made since the 
30th day of June, 1864, is not provided for in the act of that date, and cannot be 
stamped in open court, and, thus stamped, read in evidence, but such note is not 
void unless fraudulently left so unstamped, and it may be made available for 
evidence by being stamped by the collector of revenue. 

Morgan, Adm’r, v. Nelson, Adm’r, p. 586, decides that though the emancipation 
of slaves is to be judicially recognized as having taken place on the first day of 
January, 1863, at the time of and by means of the proclamation of the President, 
yet an administrator who used the slaves of his intestate for his own profit, after 


that date, should be charged with such profits up to the date of the discharge of 
such slaves from his control by the results of the late war. 


A Medico-Legal Study of the Case of Daniel McFarland. By Witttam A. 
Hammonp, M.D. New York: D. Appleton & Co. 1870. Pamphlet. 


Tue trial of Daniel McFarland for the murder of Albert D. Richardson re- 
sulted, as every one knows, in a verdict of not guilty. It is almost equally well 
known that this verdict was based upon the views expressed by the medical 
experts for the defence; in other words, on evidence that the defendant was, at 
the time of the commission of the act, insane. And one of these experts now 
informs us that the accused is still liable to explosions of mania ‘‘ upon compara- 
tively slight cause.” It seems, therefore, that the public in greeting with accla- 
mations the escape of McFarland is somewhat hasty ; for months, court and jury 
and counsel and the community, have been engaged in a protracted investigation _ 
into the causes of the death of a human being ; they discover that he has been slain, 
and that his slayer is a dangerous maniac. They immediately set free the mad- 
man, and welcome him back to society with tears of joy. That such a farce as 
this is of frequent occurrence, — nay, that it is even possible, is certainly a serious 
reproach to our criminal jurisprudence. The community ought to discover some 
way of protecting itself against persons who are able to clear themselves of a 
criminal charge by proving their own irresponsibility. If, in cases in which the 
defence of insanity is set up, the jury were directed to return a special verdict, 
and the court were thereupon authorized to investigate the question of danger to 
the community, and if that question were settled in the affirmative, to remand the 
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prisoner to an asylum, we should probably hear less of the absurdity of the defence 
of insanity, and should walk the streets with a much greater sense of security than 
we now feel. Dr. Hammond’s interesting pamphlet ought to have some influence 
in bringing about the change we suggest. 


The Code of Procedure of the State of New York, 1870. With Art. VI. of the 
Constitution and a full index. Diamond Edition. New York: Diossy & 
Company. 1870. 


Tue old distinctions between the forms of books seem to be rapidly dying out. 
This little manual, four and a half inches long, two and seven-eighths inches wide, 
and seven-sixteenths of an inch thick, makes its appearance as an octavo! With 
the causes of this phenomenon we have nothing to do; our duty, as critics, being 
simply to see things as they are. We therefore give the measurements as well 
as the form. Bibliographers may wince, our withers are unwrung. Whatever 
the proper designation may be, the edition seems to be a very convenient and 
good one. The index, to satisfy the theorist, should be more detailed; but, for 
practical purposes,is full enough. 

The Western Jurist. For May and June, 1870. 

The American Law Register. For June, July, and August, 1870. 
Bench and Bar. For July, 1870. 

The American Law Times. 

The Internal Revenue Record and Customs Journal. New York. 
The Bankrupt Register. New York. 

The Legal Gazette. Philadelphia. 

The Legal Intelligencer. Philadelphia. 

The Pittsburgh Legal Journal. 

The Chicago Legal News. 

The Albany Law Journal. 

The New York Daily Law Transcript. 


The Lower Canada Jurist. Collection de Décisions du Bas-Canada. For June 
and July, 1870. 


The Local Courts and Municipal Gazette. Toronto. For May and June. 1870. 
The Law Magazine and Law Review. For August, 1870. An interesting number. 
The Law Times. London. 


The Solicitors’ Journal and Reporter. London. 


United States District Court Reports. Second Cirewt. By Ropert D. BENEpIcT. 
Vol. 2, No. 5. New York: Baker, Voorhis, & Co., 1870. 
This number contains the usual number of interesting decisions on matters of 


admiralty and bankruptcy. We defer an extended notice until the volume is 
complete. 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JULY, 1870. 


Addison’s Law of Torts. Wrongs and their Remedies; being a Treatise on The 
Law of Torts. By C. G. Addison. Third edition. By. F. S. P. Wolferstan. 
8vo, sheep, $10.00. Banks & Bros., New York. 

Alabama Reports. Vol 48. (Jones.) 8vo, sheep, $7.50. Montgomery. 

Browne on the Statute of Frauds. A Treatise on the Construction of the Statute of 
Frauds as in force in England and the United States. Third edition. Revised 
and enlarged by Causten Browne. 8vo, sheep, $7.50. Little, Brown, & Co., 
Boston. 

Connecticut Reports. Vol. 35. (Hooker.) 8vo, sheep, $5.00. Case, Lockwood, & 
Brainard, Hartford. 

Daly’s New York Common Pleas Reports. Vol. 2. 8vo, sheep, $6.50. Baker, 
Voorhis, & Co., New York. 

Dresser’s United States Internal Revenue and Tariff Law. (Passed July 18, 1870. 
Compiled by Horace E. Dresser.) 8vo, paper, 50c.; cloth, $1.00. Harper & 
Bros., New York. 

English Common Law Reports. Vol. 112 (Common Bench, N. S., Vol. 17). 8vo, 
sheep, $4.00. T. & J. W. Johnson & Co., Philadelphia. 

Fisher. A Digest of Reported Cases determined in the House of Lords and Privy 
Council, and in the Courts of Common Law, Divorce, Probate, Admiralty, and 
Bankruptcy, from Michaelmas Term, 1756, to Hilary Term, 1870, with references 
to the Statutes and Rules of Court, founded on the Analytical Digest by Har- 
rison, and adapted to the present practice of the law. 5 vols. Royal 8vo, 
£12 12s. Sweet, London. 

Georgia Reports. Vol. 33. (Lester.) 8vo, sheep, $7.00. J. W. Burke & Co., 
Macon, Ga. 

Herrick’s Town Officer. The Powers, Duties, and Liabilities of Town and Parish 
Officers in Massachusetts; with Forms and Parliamentary Rules for conducting ~ 
Town and other Meetings. By William A. Herrick. 8vo, sheep, $3.50. Little, 
Brown, & Co., Boston. 

House of Lords Cases on Appeals and Writs of Error, Claims of Peerage, and Di- 
vorces, during the Sessions 1847 and 1848. By Charles Clark. Vol. 5. 8vo, 
sheep, $6.00, Little, Brown, & Co., Boston. 

Illinois Reports. Vol. 47. (Freeman.) 8vo, sheep, $6.00. Springfield. 

Law’s American Digest of Patent Copyright and Trademark Cases, 1790 to 1870. 
Second Edition. 8vo. Baker, Voorhis, & Co., New York. 

New Jersey Equity Reports. C. E. Green. Vol. 5, 8vo, sheep, $5.00. Wm. T. 
Nicholson, Trenton. 
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New York. A Digest of New York Reports, from the Organization of the State to 
the year 1869, containing the Decisions of all the Courts of the States except such 
as are digested in Clinton’s Digest, Second Edition, with references to the Statutes. 
By William Wait. Vol. 2. 8vo, sheep, $7.50. William Gould & Son, Albany. 

New York. The Code of Procedure of the State of New York, from 1848 to 1871. 
Comprising the Act as originally enacted, and the various Amendments made 
thereto, to the close of the Session of 1870, with a full Index. 12mo, cloth, 
$2.00. Banks & Bros., Albany. 

New York. Voorhies’ Annotated Code. The Code of Procedure of the State of New 
York, as amended to 1870. With Notes on Pleading and Practice, Rules of the 
Courts, and a full Index. Tenth Edition. By John Townshend, Editor of the 
preceding editions. Baker, Voorhis, & Co., New York. 

New York. Court of Appeals Reports. Vol. 41. (Hand.) 8vo, sheep, $3.50. Banks 
& Bros., New York and Albany. 

New York Supreme Court Reports. (Barbour.) Vol. 55. 8vo, sheep, $5.50. W. C. 
Little & Co., Albany. 

Pennsylvania State Reports. Vol. 61. (Smith.) 8vo, sheep, $4.50. Kay & Brother, 
Philadelphia. 

Robson’s Treatise on the Law of Bankruptcy. 8vo, cloth, 30s. London. 

Story’s Equity Jurisprudence. Commentaries on Equity Jurisprudence as adminis- 
tered in England and America. By Joseph Story, LLD. Tenth Edition. Care- 
fully revised, with extensive additions by Isaac F. Redfield, LLD. 2 vols. 8vo, 
$15.00. Little, Brown, & Co., Boston. 

United States Supreme Court Reports. Cases Argued and Adjudged in the Supreme 
Court of the United States, December Term, 1869. Reported by John William 
Wallace. Vol. 9. 8vo, sheep, $6.00. W.H. & O. H. Morrison, Washington. 

United States. Cases decided in the Court of Claims of the United States. With the 
Acts of Congress relating to the Court. (Nott & Huntington.) Vol. 4. 8vo, 
sheep, $6.00. W. H. & O. H. Morrison, Washington. 

United States. Reports of Cases argued and determined in the Circuit Court of the 
United States for the Second Circuit. By Samuel Blatchford, Judge of the 
District Court of the United States for the Southern District of New York. 
Vol. 6. 8vo, sheep, $7.50. Baker, Voorhis, & Co., New York. 

United States. Reports of Cases determined in the Circuit Court of the United States 
for the First Circuit, from October Term, 1861, to October Term, 1867, by Hon. 
Nathan Clifford, LLD., Associate Justice of the Supreme Court, assigned to said 
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SUPREME COURT OF MICHIGAN. 


MUNICIPAL AID TO RAILROADS. 


The People ex rel. The Detroit and Howell Railroad Company v. The Township Board of 
Salem. 


OPINION OF JUDGE COOLEY. 


Tue Act of 1864, under which the proceedings in question were taken, provides that 
it shall be lawful for each of the several townships in the counties of Livingston, 
Oakland, Washtenaw, and Wayne, to pledge their credit to aid in the construction of 
a railroad from some point near the city of Detroit to the village of Howell, for such 
sum or sums not exceeding five per centum of the assessed valuation for the time 
being of the real and personal property in such township as the electors of such town- 
ship shall, at a meeting or meetings called for that purpose, determine. The electors, 
it is also provided, may at such meeting or meetings determine the terms, con- 
ditions, manner of executing the securities, and other particulars in regard to such 
pledge of credit, or they may empower some township officer or committee of electors 
to determine the same ; and in case of no such determination or delegation of power 
to an officer or committee, then the several township boards of such townships are 
severally given power to determine all such particulars : Provided, that the amount of 
bonds that shall become due in any one year shall not exceed two per centum of the 
assessed valuation of such township at the time of issuing the same. The meeting of 
electors to decide upon such pledge is to be called by the supervisor on a request 
signed by thirty tax-paying electors, and upon ten days’ public notice, and the securi- 
ties issued or made in pursuance of the act are declared to be a valid charge upon the 
taxable property of the township issuing or making the same, and it is made the duty 
of the township board to provide by tax for the payment of the principal and interest 
thereon as fast as the same shall become due and payable by the terms thereof. But 
no bonds or other evidences of debt are to be delivered to the treasurer of any town- 
ship, city, or village for any railroad company, until all the terms and conditions 


required by the vote of the township, or by the proper authorities, shall have been — 


complied with: Provided, That no bonds or other evidences of debt issued under the 
provisions of said act, or the moneys arising from the sale of the same, are to be 
delivered or paid over to the railroad company, until the ties shall be furnished and 
delivered on the line of the road, and the road-bed thereof, including all bridges, cul- 
verts, cattle-guards, and road-crossings shall be fully completed and ready for the iron, 
“‘ within the limits of the municipalities rendering such aid.” (Laws of 1864, p. 96.) 

The act also provides for aid by the county of Livingston in its corporate capacity, 
to the same line of road, and there are expressions in it which seem to imply an under- 
standing on the part of the legislature, that they had conferred the like power on the 
city of Detroit; but the power is not given in express terms, nor is machinery pro- 
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vided for its exercise. And although “the several townships” in the counties named 
appear to be authorized to pledge their credit for the purpose specified, it would seem 
to be the intention of the legislature to limit the right to such townships as might lie 
upon the line of any road which should be laid out and commenced, inasmuch as the 
securities or money are to be retained until certain progress has been made upon such 
road within the limits of the municipality rendering the aid. 

Under this act it appears that the township of Salem voted aid to the extent of 
five per centum of its assessed valuation; but the meeting at which the vote was 
taken was irregular for want of sufficient notice, and a special act of the legislature 
was obtained to legalize the same. A condition was attached to the vote, which the 
railroad company has complied with, but the township board refuse to issue the secu- 
rities voted, claiming that the Act of 1864 was in excess of legislative authority, and 
therefore unconstitutional and void, and that the township vote was in consequence a 
nullity. The railroad company therefore apply for a writ of mandamus to compel the 
delivery of the securities, and an issue of law having been joined upon their applica- 
tion, we are required to consider the important constitutional question which the 
objection of the township board presents. 

I suppose if the legislative act in question can be sustained at all, it must be so sus- 
tained under the general authority of the State to prescribe and determine the objects 
to be provided for, fostered or aided through the expenditure of the public moneys. 
In other words, it must be regarded as an incipient step in the exercise of the sov- 
ereign power of taxation. This power, we are told, is not, and from its very nature 
cannot, be controlled and limited by precise and accurate rules, which shall designate 
and define in all cases the particular purposes for which alone moneys may be raised, 
or to which they may be appropriated when raised, or the extent of the burden which 
may be imposed, and it is added that upon all these points a broad and uncontrollable 
discretion is necessarily vested in the legislative department of every government. 

It is conceded, nevertheless, that there are certain limitations upon this power, not 
prescribed in express terms by any constitutional provision, but inherent in the sub- 
ject itself, which attend its exercise under all circumstances, and which are as inflexi- 
ble and absolute in their restraints as if directly imposed in the most positive form of 
words. Itis not doubted by any one that the power of the legislature to determine 
for what purposes taxes shall be levied, and what districts of territory and what 
classes of persons and property shall bear the burden is very broad, and it must be 
confessed that in describing or defining it words are sometimes employed by the 
courts which import an absolute and unlimited discretion, such as might exist in an 
irresponsible government, or in the people, if acting in their sovereign capacity, with- 
out any written constitution, and which consequently could not be brought to the test 
of any restrictive rules. For many purposes these broad and loose definitions of the 
power of taxation are not objectionable, but they cannot be regarded as careful and 
precise enough to be tests of constitutional authority, and whenever they are em- 
ployed in the law, the modifications by familiar constitutional principles are always to 
be understood. 

I understand that, in order to render valid a burden imposed by the legislature 
under an exercise of the power of taxation, the following requisites must appear : — 

Ist. It must be imposed for a public, and not for a mere private, purpose. Taxa- 
tion is a mode of raising revenues fur public purposes only, and, as is said in some of 
the cases, where it is prostituted to objects in no way connected with the public inter- 
est or welfare, it ceases to be taxation and becomes plunder. (Sharpless v. Mayor, &c., 
21 Penn. St. 168; Grim v. Weisenberg School District, 57 Penn. St. 433; Broadhead v. 
Milwaukee, 19 Wis. 652.) 


j 
| 


128 SUMMARY OF EVENTS. 


2d. The tax must be laid according to some rule of apportionment ; not arbitrarily 
or by caprice, but so that the burden may be made to fall with something like im- 
partiality upon the persons of property upon which it justly and equitably should rest. 
A State burden is not to be imposed upon any territory smalier than the whole State, 
nor a county burden upon any territory smaller or greater than the county. Equality 
in the imposition of the burden is of the very essence of the power itself, and though 
absolute equality and absolute justice are never attainable, the adoption of some rule 
tending to that end is indispensable. (Weeks v. Milwaukee, 10 Wis. 258; Ryerson v. 
Utley, 16 Mich. 269; Merrick vy. Amherst, 12 Allen, 504.) 

3d. As a corollary from the preceding, if the tax is imposed upon one of the muni- 
cipal subdivisions of the State only, the purpose must not only be a public purpose, as 
regards the people of that subdivision, but it must also be local; that is to say, the 
people of that municipality must have a special and peculiar interest in the object to 
be accomplished, which will make it just, proper, and equitable that they should bear 
the burden, rather than the State at large, or any more considerable portion of the 
State. (Wells v. Weston, 22 Mo. 384; Covington v. Southgate, 15 B. Mon. 491; Morford 
v. Unger, 8 Iowa, 82.) ‘ 

The three principles here stated are fundamental maxims in the law of taxation. 
They inhere as cunditions in the power to impose any taxes whatsoever, or to create 
any burden for which taxation is to provide; and it is only when they are observed 
that the legislative department is exercising an authority over this subject which it 
has received from the people, and only then is that supreme legislative discretion of 
which the authorities speak called into action. No discretionary power in that depart- 
ment is so absolute, and no judgment it can pronounce is so conclusive, as to preclude 
the citizen’s contesting it whenever he believes his rights have been invaded by a dis- 
regard of any of these conditions. The duty of considering such a question is both 
unwelcome and undesirable, but it is not a duty which can be avoided, and we have 
no disposition to postpone its performance. 

I propose, first, to inquire whether the purpose to be accomplished by the act in 
question is a public purpose, in the sense implied when burdens are to be imposed 
under the legislative power over the subject of taxation. 

I do not understand that the word public, when employed in reference to this power, 
is to be construed or applied in any narrow or illiberal sense, or in any sense which 
would preclude the legislature from taking broad views of State interest, necessity, or 
policy, or from giving those views effect by means of the public revenues. Necessity 
alone is not the test by which the limits of State authority in this direction are to be 
defined, but a wise statesmanship must iook beyond the expenditures which are 
absolutely needful to the continued existence of organized government, and embrace 
others which may tend to make that government subserve the general well-being of 
society, and advance the present and prospective happiness and prosperity of the peo- 
ple. To erect the public buildings, to compensate the public officers, and to dis- 
charge the public debts, are not the sole purposes to which the public revenues may 
be applied, but, on the contrary, considerations of natural equity, gratitude, and charity 
are never out of place when the general good of the whole people is in question, and 
may be kept in view in the imposition of the public burdens. The sovereign legisla- 
tive authority must judge of the force of such considerations on a general view of the 
just and proper demands upon the public treasury, and of the ability of the people to 
provide for all; and when that authority determines that such payments will subserve 
the public good, the responsibility of the legislator for the correctness of his judgment 
must be to the people whose representative he is, and upon whom the burdens he 
imposes must rest, 


a 
a in 
th 
q it 
i fo 
of 
te 
ar 
le 
th 
al 
fo 
di 
el 
{ di 
sl 
b 
ti 
t 
{ 
q ti 
fe 
al 
q d 
1 a 
a 
a 
be 
h 
be 
q p 
te 
oO! 
a 
=, g 
82 
n 
ei 
th 
sa 
XUM 


SUMMARY OF EVENTS. 129 


Nor has it ever been doubted that where the object of taxation was one of general 
interest to all parts of the State, it was competent for the State, instead of assuming 
the burden directly, and providing for it by means of a general State levy, to apportion 
it among the several counties and towns, and to authorize and require them to provide 
for it by local taxation. Our own State pursues this course invariably, as regards its 
general burdens ; in this respect following what I understand to be the general system 
of the country, and the result demonstrates that it is practicable, wise, and expedient 
to make use of the local machinery as the best means of reaching all the people with- 
out confusion and without exciting discontent. There is not only nothing in this 
course inconsistent with correct principles, but on the contrary it is in most perfect 
accord with other features of our governmental polity, the general purpose being to 
leave with the local communities in managing the public aflairs which concern them 
the largest possible liberty of action which is consistent with the general public order 
and good government. 

In the present case it appears that the object of the burden is not to raise money 
for a purpose of general State interest. Its object, on the contrary, is to create a 
demand which shall be a burden upon a small portion of the State only. On the 
ground of local benefit a small district of the State is to be taxed to encourage a local 
enterprise, which it is supposed will be of such peculiar local advantage that this 
district, rather than the State at large, or any greater or smaller portion of the State, 
should contribute to its construction. The road, when constructed, is nevertheless to 
be exclusively private property, owned, controlled, and operated by a private corpora- 
tion for the benefit of its own members, and to be subject to the supervision and con- 
trol of the State only as other private property is, with such few exceptions as the 
State, in granting the corporate powers, has stipulated for, in order to secure impar- 
tiality in the management of its business, and to prevent extortion. Primarily, there- 
fore, the money, when raised, is to benefit a private corporation, to add to its funds 
and improve its property ; and the benefit to the public is to be secondary and inci- 
dental, like that which springs from the building of a grist-mill, the establishment of 
a factory, the opening of a public inn, or from any other private enterprise which 
accommodates a local want, and tends to increase local values. 

A railroad, however, it is said, is a public highway, and as such its construction is 
a public purpose, which may be accomplished through the instrumentality of the 
sovereign power of eminent domain, even when individuals, and not the State, are to 
own and control it. This argument is supposed to possess great force, and it therefore 
becomes our duty to examine it with some care. It is true that a railroad in the 
hands of a private corporation is often spoken of as a public highway, and that it has 
been recognized as so far a public object as to justify the appropriation of private 
property for its construction, but this fact does not conclusively determine the right 
to employ taxation in aid of the road in the like case. Reasoning by analogy from 
one of the sovereign powers of government to another, is exceedingly liable to deceive 
and mislead. An object may be public in one sense, and for one purpose, when in a 
general sense, and for other purposes, it would be idle and misleading to apply the 
same term. All governmental powers exist for public purposes, but they are not 
necessarily to be exercised under the same conditions of public interest. The sover- 
eign police power which the State possesses is to be exercised only for the general 
public welfare, but it reaches to every person, to every kind of business, to every 
species of property within the commonwealth. The conduct of every individual and 
the use of all property and of all rights is regulated by it, to any extent found neces- 
sary for the preservation of the public order, and also for the protection of the private 
rights of one individual against encroachments by others. The sovereign power of 

VOL. Vv. 9 


XUM 


130 SUMMARY OF EVENTS. 


taxation is employed in a great many cases where the power of eminent domain 
might be made more immediately efficient and available, if constitutional principles 
would suffer it to be resorted to; but each of these powers has its own peculiar and 
appropriate sphere, and the object which is public for the demands of one is not neces- 
sarily of a character to permit the exercise of another. 

I have said that railroads are often spoken of as a species of public highway. They 
are such in the sense that they accommodate the public travel, and that they are 
regulated by laws with a view to preclude partiality in their accommodations. But 
their resemblance to the highways which belong to the public, which the people make 
and keep in repair, and which are open to the whole public to be used at will, and 
with such means of locomotion as taste, or pleasure, or convenience may dictate, is 
rather fanciful than otherwise, and has been made prominent, perhaps rather from the 
necessity of resorting to the right of eminent domain for their establishment than for 
any other reason. They are not when in private hands, the people’s highways; but 
they are private property, whose owners make it their business to transport persons 
and merchandise in their own carriages over their own land, for such pecuniary com- 
pensation as may be stipulated. These owners carry on, for their own benefit, a 
business which has, indeed, its public aspect, inasmuch as it accommodates a public 
want; and its establishment is consequently in a certain sense a public purpose. 
But it is not such a purpose in any other or different sense than would be the opening 
of a hotel, the establishment of a line of stages, or the putting in operation of a grist- 
mill, each of which may, under proper circumstances, be regarded as a local necessity, 
in which the local public may take an interest beyond what they would feel in other 
objects for which the right to impose taxation would be unquestionable. The busi- 
ness of railroading in private hands is not to be distinguished in its legal character- 
istics from either of the other kinds of business here named, or from many others 
which might be mentioned ; but in the case of Weeks v. Milwaukee, 10 Wisconsin, 
242, the Supreme Court of Wisconsin justly treated with very little consideration the 
claim of a right to favor, under the power of taxation, the construction of a public 
hotel, though the aid was to be rendered expressly “in view of the great public benefit 
which the construction of the hotel would be to the city.” The court expressly de- 
clared that the public could not be compelled to aid such an enterprise from any regard 
to the incidental benefits which the public were to receive therefrom. 

The right of eminent domain is a vital right in every government, and must often 
be called into exercise when a special necessity demands that the private right ina 
particular piece of property shall give way for the public good. This right, it has 
been held, may be exercised on behalf of railways in the hands of private parties. 
But there can be no doubt, I think, that this holding was a considerable modification 
of common-law principles, though at the same time it must be admitted that it was on 
such strong grounds of necessity and policy, and in view of considerations so entirely new, 
as fully to excuse, and, indeed, to justify it No principle was older, and none seemed 
better understood or more inflexible, than that one man’s property could not be taken 
under the power of the government and transferred to another against the will of the 
owner; but the State, nevertheless, is allowed to do so in the case of railroads, under 
the guise of a convenient fiction, which treats a corporation managing its own prop- 
erty for its own profit, as merely a public convenience and agency. Nothing but an 
overriding public necessity could ever have led the courts to this judgment, for when 
the relations between the proprietors of a railroad and the public are examined, we 
perceive at once that the idea of agency in a legal sense is inadmissible. They are 
public agents in the same sense that the proprietors of many other kinds of private 
business are, and not in any other or different sense. 
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To illustrate this I might draw many exact parallels, but a single one will be suffi- 
cient for our purpose. ‘The Michigan Central Railroad Company makes a business 
of transporting persons and property over its road for the profit of its stockholders, 
but at rates which the State has regulated, and on the condition which the State has 
prescribed, of furnishing impartial accommodations. It does so, moreover, under a 
charter from the State, from which it derives its authority ; and for this charter it has 
rendered, or is supposed to have rendered, a compensation. The hackmen of Detroit 
make a business of transporting persons and property over shorter routes, for their 
own profit, and in like manner at rates which the law reguiates, and on the like con- 
ditions of impartiality. To render the analogy closer, they are required to obtain a 
license from the public authorities to follow this calling, and for this license a fee is 
exacted. Like the railroad corporation, they supply a public want, and if the former 
can be called a public agency, the latter, it must be conceded, are entitled to stand in 
the same category. 

If we examine the subject critically, we shall find that the most important considera- 
tion in the case of eminent domain is the necessity of accomplishing some public good 
which is otherwise impracticable ; and we shall also find that the law does not so 
much regard the means as the need. The power is much nearer akin to that of the 
public police than to that of taxation; it goes but a step further, and that step 1s in 
the same direction. Every man has an abstract right to the exclusive use of his own 
property for his own enjoyment in such manner as he shall choose; but if he should 
choose to create a nuisance upon it, or to do any thing which would preclude a 
reasonable enjoyment of adjacent property, the law would interfere to impose re- 
straints. He is said to own his private lot to the centre of the earth, but he would 
not be allowed to excavate it indefinitely, lest his neighbor’s lot should disappear 
in the excavation. The abstract right to make use of his own property in his 
own way is compelled to yield to the general comfort and protection of the com- 
munity, and to a proper regard to relative rights in others. The situation of his 
property may even be such that he is compelled to dispose of it, because the law 
will not suffer his regular business to be carried on upon it. A needful and lawful 
species of manufacture may so injuriously affect the health and comfort of the vicinity 
that it cannot be tolerated in a densely settled neighborhood, and therefore the 
owner of a lot in that neighborhood will not be allowed to engage in that manu- 
facture upon it, even though it be his regular and legitimate business. The butcher, 
in the vicinity of whose premises a village has grown up, finds himself compelled to 
remove his business elsewhere, because his right to make use of his lot as a place 
for the slaughter of cattle has become inconsistent with the superior right of com- 
munity to the enjoyment of pure air and the accompanying blessings and comforts. 
The owner of a lot within the fire limits of a city may be compelled to part with 
the property because he is unable to erect a brick or stone structure upon it, and 
the local regulations will not permit one of wood. 

Eminent domain only recognizes and enforces the superior right of the community 
against the selfishness of individuals in a similar way. Every branch of needful in- 
dustry has a right to exist, and community has a right to demand that it be permitted 
to exist ; and if for that purpose a peculiar locality already in possession of an in- 
dividual is essential, the owner’s right to undisturbed occupancy must yield to the 
superior interest of the public. A railroad cannot go around the farm of every un- 
willing person, and the business of transporting persons and property for long distances 
by rail which has been found so essential to the general enjoyment and welfare. 
could never have existed, if it were in the power of any unwilling person to stop the 
road at his boundary, or to demand unreasonable terms as a condition of passing him. 
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The law interferes in these cases, and regulates the relative rights of the owner and 
of the community, with as strict regard to justice and equity as the circumstances 
will permit. It does not deprive the owner of his property, but it compels him to 
dispose of so much of it as is essential on equitable terms. While, therefore, eminent 
domain’‘establishes no industry, it so regulates the relative rights of all that no in- 
dividual shall have it in his power to preclude its establishment. 

It is proper, however, to add the remark, that even where the necessity is conceded, 
I do not understand that the right of eminent domain can be exercised on behalf of 
private parties or corporations, unless the State in permitting it reserves to itself a 
right to supervise and control the use by such regulations as shall insure to the 
public the benefit promised thereby, and as shall preclude the purpose which the public 
had in view in authorizing the appropriation being defeated by partiality or unreason- 
ably selfish action on the part of those who, only on the ground of public convenience 
and welfare have been suffered to make the appropriation. 

In the case of Sadler y. Langham (34 Ala. 811), it was held by the Supreme Court 
of Alabama that the right of eminent domain might be exercised on behalf of mills 
which ground grain for toll, and were compelled by law to render impartial service 
for all, when it could not be for other mills; and the distinction made is a very 
reasonable one. Except that the necessity is wanting, there would be the same 
justification for the condemnation of lands for stables for the public draymen of a 
city, as for a way for a railroad ; the like power of regulating the use existing in each 
case, and the purpose in one being public in precisely the same sense as in the other. 

But when we examine the power of taxation with a view to ascertain the purposes 
for which burdens may be imposed upon the public, we perceive at once that necessity 
is not the governing consideration, and that in many cases it has little or nothing to 
do with the question presented. Certain objects must of necessity be provided for 
under this power, but in regard to innumerable other objects for which the State im- 
poses taxes upon its citizens, the question is always one of mere policy, and if the taxes 
are imposed it is not because it is absolutely necessary that those objects should be 
accomplished, but because on the whole it is deemed best by the public authorities 
that they should be. On the other hand, certain things of absolute necessity to civilized 
society, the State is precluded, either by express constitutional provisions, or by nec- 
essary implication, from providing for at all, and they are left wholly to the foster- 
ing care of private enterprise and private liberality. We concede, for instance, that 
religion is essential, and that without it we should degenerate to barbarism and 
brutality ; yet we prohibit the State from burdening the citizen with its support, and 
we content ourselves with recognizing and protecting its observance on secular 
grounds. Certain professions and occupations in life are also essential, but we have no 
authority to employ the public moneys to induce persons to enter them. The neces- 
sity may be pressing, and to supply it may be in a certain sense to accomplish a 
“ public purpose ;”’ but it is not a purpose for which the power of taxation may be 
employed. The public necessity for an educated and skilful physician in some par- - 
ticular locality may be great and pressing, yet if the people should be taxed to hire 
one to locate there, the common voice would exclaim that the public moneys were 
being devoted to a private purpose. The opening of a new street in a city or village 
may be of trifling public importance as compared with the location within it of some 
new business or manufacture; but while the right to pay out the public funds for the 
one would be unquestionable, the other, by common consent, is classified as a pri- 
vate interest, which the public can aid as individuals if they see fit, while they are 
not permitted to employ the machinery of the government to that end. Indeed, the 
opening of a new street in the outskirts of a city is generally very much more & 
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matter of private interest than of public concern; so much s0 that the owner of the 
land voluntarily throws it open to the public without compensation ; yet even in a 
case where the public authorities did not regard the street as of sufficient importance 
to induce their taking the necessary action to secure it, it would not be doubged that 
the moment they should consent to accept it as a gift, the street would at once be- 
come a public object and purpose, upon which the public funds might be expended 
with no more restraints upon the action of the authorities in that particular, than if 
it were the most prominent and essential thoroughfare of the city. 

By common consent, also, a large portion of the most urgent needs of society are 
relegated exclusively to the law of demand and supply. It is this in its natural 
operation, and without the interference of the Government, that gives us the proper 
proportion of tillers of the soil, artisans, manufacturers, merchants, and professional 
men, and that determines when and where they shall give to society the benefit of 
their particular services. However great the need in the direction of any particular 
calling, the interference of the Government is not tolerated, because, though it might 
be supplying a public want, it is considered as invading the domain that belongs ex- 
clusively to private inclination and enterprise. We perceive, therefore, that the term 
“ public purpose,” as employed to denote the objects for which taxes may be levied, 
has no relation to the urgency of the public need, or to the extent of the public benefit 
which is to follow. It is, on the other hand, merely a term of classification to distinguish 
the objects for which, according to settled usage, the Government is to provide, from those which, 
by the like usage, are left to private inclination, interest, or liberality. 

It creates a broad and manifest distinction —one in regard to which there need 
be neither doubt nor difficulty — between public works and private enterprises ; be- 
tween the public conveniences which it is the business of Government to provide, 
and those which private interest and competition will supply whenever the demand 
is sufficient. When we draw this line of distinction, we perceive immediately that 
the present case falls outside of it. It was at one time in this State deemed true 
policy that the Government should supply railroad facilities to the travelling and com- 
mercial public, and while that policy prevailed, the right of taxation for the purpose 
was unquestionable. Our policy in that respect has changed: railroads are no longer 
public works, but private property; individuals and not the State own and control 
them for their own profit; the public may reap many and large benefits from them, 
and indeed are expected to do so, but only incidentally, and only as they might reap 
similar benefits from other modes of investing private capital. It is no longer recog- 
nized as proper or politic that the State should supply the means of locomotion by 
rail to the people ; and this species of work is therefore remitted to the care of private 
enterprise, and cannot be aided by the public funds any more than any other pri- 
vate undertaking which in like manner falls outside the line of distinction indicated. 

In the course of the argument of this case allusion was made to the power of the 
State to pay bounties. But it is not in the power of the State, in my opinion, under 
the name of a bounty, or under any other cover or subterfuge, to furnish the capital 
to set private parties up in any kind of business, or to subsidize their business after 
they have entered upon it. A bounty law, of which this is the real nature, is void, 
whatever may be the pretence on which it is enacted. The right to hold out pecuniary 
inducements to the faithful performance of public duty in dangerous’ or responsible 
positions stands upon a different footing altogether ; nor have I any occasion to ques- 
tion the right to pay rewards for the destruction of wild beasts and other public pests, 

—a provision of this character being a mere police regulation. But the discrimination 
by the State between different classes of occupations, and the favoring of one at the 
expense of the rest, whether that one be farming or banking, merchandising or mill- 
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ing, printing or railroading, is not lgitimate legislation, and is an invasion of that 
equality of right and privilege which is a maxim in State government. When the 
door is once opened to it there is no line at which we can stop and say with confidence 
that thus far we may go with safety and propriety, but no further. 

Every honest employment is honorable; it is beneficial to the public; it deserves 
encouragement. The more successful we can make it, the more does it generally 
subserve the public good. But it is not the business of the State to make discrim- 
inations in favor of one class against another, or in favor of one employment against 
another. ‘The State can have no favorites. Its business is to protect the industry of 
all, and to give all the benefit of equal laws. It cannot compel an unwilling minority 
to submit to taxation in order that it may keep upon its feet any business that cannot 
stand alone. Moreover, it is not a weak interest only that can give plausible reasons 
for public aid. When the State once enters upon the business of subsidies, we shall 
not fail to discover that the strong and powerful interests are those most likely to 
control legislation, and that the weaker will be taxed to enhance the profits of the 
stronger. I shall not question the right of the people, by their Constitution, to 
open the door to such discriminations, but in this State they have not adopted that 
policy, and they have not authorized any department of the government to adopt it 
for them. 

It scarcely seems necessary to say that what the State, as a political community, 
cannot do, it cannot require the inferior municipalities to do. When the case is found 
to stand entirely outside the domain of taxation, State burdens and township burdens 
are alike precluded ; no township vote and no township majority, however large, can 
affect the principle; any single individual has a right to insist that the public do not 
own or control his property for the purpose of donations. 

It may be proper to mention the maxim which is pressed upon our consideration, 
that the legislature must pass upon the proper objects as well as the proper extent 
of taxation, not only in the case of the State at large, but in the case also of the 
several municipal corporations. Those corporations certainly have no inherent 
power of taxation, but take only so much as the State shall see fit to allow, and under 
such restrictions as the legislature may think proper to impose. I shall concede also 
that they are not left to their option to exercise the power or to decline to exercise 
it; for as regards alike the general purposes of the State and those of a more local 
concern they are to tax as they are bidden, and may be compelled to obey the legis- 
lative will. The power of coercion and control is nevertheless to be exercised in 
view of and in subordination to those maxims of local self-government which pervade 
our whole system, and which preclude arbitrary and unaccustomed impositions, how- 
ever desirable, in the opinion of the legislature, the object to be attained may appear 
to be. 

If the township of Salem can be required to tax itself in aid of the Detroit and 
Howell Railroad Company, it must be either jist, on the ground of the incidental | 
local benefit in the enhancement of values, or second, in consideration of the facilities 
which the road is to afford to the township for travel and business. The first ground 
is wholly inadmissible. The incidental benefit which any enterprise may bring to 
the public has never been recognized as sufficient of itself to bring the object within 
the sphere of taxation. In the case of streets and similar public improvements, the 
benefits received by individuals have sometimes been accepted as a proper basis on 
which to apportion the burden ; but in all such cases the power to tax is unquestion- 
able, irrespective of the benefits. The question on such cases has not been of the 
right to tax, but of the proper basis of apportionment where the right was conceded. 

The second ground is more plausible. To state the case in the form of a contract, 
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it would stand thus: The township is to give or loan to the railroad company five 
per centum of its assessed valuation. In consideration whereof the railroad company 
agree to construct and operate their road, and to hold themselves ready at all times 
to give to the people of the township the facilities of travel and trade upon it, provided 
they will pay for such facilities the same rates which are to be charged to all other 
persons. In other words, the company agree, on being secured the sum mentioned, 
to take upon themselves the business of common carriers within the limits of the 
township. 

If this consideration is sufficient in the case of common carriers, it must be sufficient 
also in the case of any other employment. There is nothing in the business of carry- 
ing goods and passengers which gives the person who conducts it a claim upon the 
public different in its nature from that of the manufacturer or the merchant. Neither 
is it of the least importance in a legal point of view that the carrier is usually a cor- 
poration, while the other kinds of business named are more commonly carried on by 
single individuals or partnerships. These are accidental circumstances, which may 
or may not exist in any particular case. But if the legislature should pass an act 
providing that the township of Salem should give or loan a certain percentage of its 
taxable property to any merchant who will undertake to erect a store within the 
township, and hold himself ready at all times to sell goods therein to the people of 
the township on terms as favorable as those he would exact from others, he would 
be a bold man who should undertake to defend such legislation on constitutional 
principles. Yet the case would possess all the elements of public interest which are 
to be found in the case before us; the public convenience would be subserved, and 
there would be a like tendency to increase local values. The difference in the cases 
would be in degree, and not in kind; and it would be easy to suggest enterprises as 
to which the comparison, even in degree, would not be to the advantage of the rail- 
road. And when we have once determined that a municipal government can tax its 
citizens to make a donation to a railroad company, because of the incidental benefits 
expected from its operations, we do not go a single step further when we hold that 
it may use the public funds to erect a cotton or woollen factory, or a building suited 
to the manufacture of tobacco, and present it, on grounds of public benefit, to any 
person who will occupy it. 

Such a case would not by any means be an extreme application of the principles 
contended for in the present proceeding. Newspapers are as much a public neces- 
sity as railroads. The city of Detroit contains several corporations which are carry- 
ing on the business of publishing such papers. Why should not the corporators, 
instead of furnishing from their own means the capital necessary to start themselves 
in business, have applied to the legislature four an act authorizing the city to tax 
itself for that purpose? It is as difficult to make a success of a great newspaper as 
of a great railroad ; the projectors do not more often make the business profitable to 
themselves; there are consequently all the same arguments to be advanced in favor 
of gratuities in their aid which are advanced here. We can go back to stage-coaches 
as easily as we can dispense with the daily paper, which gives us the current news. 
It may be that, if this class of public benefactors were to be pensioned at the public 
expense, it would prove difficult for the legislature to deal with the subject with 
entire impartiality ; the political majority might regard those papers only as useful 
and deserving of encouragement which inculcated their own political views ; but 
this would hardly be a question of law ; and if they saw fit to allow those townships 
and cities which were disposed to do so, to vote aid to the party organs, the unwill- 
ing minority who did not believe in the benefits to be derived from such organs, 
would be silenced by the decision we should render in favor of the present aid. The 
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legislature would have determined that the purpose was “public;” the need, ‘n 
order to put an establishment upon a successful footing, would generally be very 
apparent and pressing; the benefits expected would be great, especially to the 
majority party, and we are not permitted to doubt that the local public, in very many 
cases, would sanction such legislation by voting the required aid. Newspapers are 
frequently started or aided by voluntary subscriptions when a concerted effort on the 
part of the subscribers would be very likely to induce the local majority to shoulder 
the voluntary burden upon the public. 

The farmer, the merchant, the manufacturer, or the mechanic of the minority, 
who had been obliged when starting his own business to furnish his own capital, 
might think it unjust that he was now obliged to render compulsory aid in supplying 
the capital for the business of others, but the complaint would be unimportant if the 
majority could be induced to acquiesce; and with the peculiar facilities which the 
favored interest possesses for the control of the public sentiment, we cannot doubt 
that it would be quite as successful as the “ public good” would require in securing 
legislative action and favorable local votes. 

I have stated the case on behalf of the railroad as strongly as possible, for I have 
assumed that the road is certain to be constructed, and to be operated afterwards, 
though the act in question makes no very effectual provision to that end, and the 
railroad company demand the bonds without expecting to give any security that the 
township will ever receive the expected benefit from its expenditure. The opposition 
to this proceeding may be based, for aught we know, upon a conviction that the en- 
terprise cannot succeed, and that the money must consequently be wasted; but I 
prefer not to consider the case in any other light than that which is most favorable 
to the relator; and I shall therefore assume that the legislature have established all 
possible safeguards against loss or disappointment, and that those safeguards would 
prove effectual. And regarding the case in that light, it rests, in my view, upon fal- 
lacies which are transparent, and upon doctrines which, followed to their legitimate 
results, will leave us wholly at sea as regards the objects of taxation, and will justify 
a resort to that measure for almost any private purpose which can be suggested. 

It is said, however, that there is an overwhelming weight of authority in support 
of this species of legislation. This statement is very often made with great emphasis, 
but without a foundation proportioned to the energy with which it is repeated. There 
is, indeed, a considerable number of cases which, for diverse and irreconcilable 
reasons, have supported local taxation for objects of general interest; but many of 
these cases have not the least relevancy to the point here contested. Such cases, for 
instance, as Thomas v. Leland (24 Wend. 65), and Merrick v. Amherst (12 Allen, 504), 
where local communities, on the ground of special local benefit, have been allowed or 
compelled to tax themselves in aid of the public works or buildings owned by the 
State, are not at all analogous. Where the State itself is to receive the benefit of the 
taxation, in the increase of its public fund or the improvement of its public property, . 
there can be no doubt of the public character of the purpose. Such of the other 
judicial decisions as are best reasoned, rest plainly upon the doctrine that the State, 
having within itself unlimited authority to aid works of internal improvement, may 
use its municipal bodies as its agencies for that purpose,—a doctrine which is pre- 
cluded by express provision in the Constitution of this State. If we set aside these 
two classes of cases, very little real authority remains to support the doctrine con- 
tended for. The right to vote municipal aid to railroads has been vigorously disputed 
from the beginning, and many eminent jurists have always denied it. 

I regard with the utmost respect the courts which have preceded us in considering 
this question, but we should be wilfully blind if we shut our eyes to the fact that 
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there have always been circumstances surrounding the consideration of this subject 
which have not been favorable to a complete and unbiased expression of views. It is 
easy to follow an apparent authority without stopping to question its soundness, when 
the popular desire is in the same direction ; and upon this subject there are repeated 
decisions which do not, by any new reasoning, or by any attempt to examine the sub- 
ject on principle, add at all to the authority of those which preceded them. When 
cases follow in line for no better reason than because they have a case to follow, the 
authority is to be found in the first decision, and not by counting up the number in 
the line. The leading case upon the subject has been the Pennsylvania case of Sharp- 
less v. Mayor, &c. (21 Penn. St. 147), and we read the result in the language of the 
same court, in a subsequent case: ‘ We know,” say the court, “the history of these 
municipal and county bonds; how the legislature, yielding to popular excitement 
about railroads, authorized their issue; how grand jurors and county commissioners 
and city officers were moulded to the purposes of speculators ; how recklessly rail- 
road officers abused the overwrought confidence of the public, and what burdens of 
debt and taxation have resulted to the people. A moneyed security was thrown upon 
the market by the paroxysm of the public mind.” (Diamond vy. Lawrence County, 37 
Penn. St. 853.) The learned judges were quite too sanguine when they declared that 
the like could never happen again ; but we are not concerned with their prophecy so 
much as we are with their manifest consciousness that these evils have come from a 
perversion of the law. The best judgment of the legal profession, so far as I have 
been able to judge, has always been against the lawfulness of this species of railroad 
aid, and there has been a steady and persistent protest which no popular clamor could 
silence against the decisions which supported it. This protest has of late been grow 
ing stronger instead of fainter, and if the recent decisions alone are regarded, the 
authority is clearly with the protest. But whether this is so or not is not of control- 
ling authority here. We are embarrassed by no decisions in this State, and are at 
liberty, therefore, to consider this question on principle ; and when the legal principle 
which should govern a case stands out in bold relief, it is manifestly more in accord 
with a proper discharge of judicial duty that we should reach to it with directness, 
than that we should shut our eyes to the principle and blindly follow where others 
have blindly led. 

I have not deemed it important to consider any of the minor objections to this act, 
preferring as I do, to deal with the main and fundamental infirmity. The case before 
us is that of a private corporation demanding a gratuity which has been voted to it in 
township meeting upon the assumption that its business operations and facilities will 
incidentally benefit the township. I do not find that the meeting possessed any 
inherent authority to pass such a vote, or that any such authority could have been 
conferred upon it. The legislature could not confer upon the majority there convened 
a jurisdiction to measure for the minority the demands upon their gratitude or liber- 
ality. Individuals as such must make their own donations, and decide for them- 
selves how far any proposed enterprise of other individuals can properly and justly, 
in view of the benefits they may receive therefrom, demand their aid and assist- 
ance. 

As, therefore, it appears that the first and most fundamental maxim of taxation is 
violated by the act in question, it becomes superfluous to consider whether the act 
would also violate the maxim of apportionment, or be obnoxious in its application, 
because the burden, even if public, could not also be regarded as local and peculiar to 
this township. Equally superfluous is it to consider in detail the several express pro- 
visions of the State Constitution which the respondents suppose to be violated. If the 
authority exercised is not within the taxing power of the State, it is quite needless to 
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discuss whether, if it were within it, there are not restrictions which prohibit its 
exercise. 
The mandamus applied for should, in my opinion, be denied. 


DISSENTING OPINION OF JUDGE GRAVES 


As I cannot concur in holding the statute in question in this case unconstitutional, 
I proceed to state some of the reasons which compel my dissent. But before coming 
to the main subject to be considered, it seems expedient to make some observations 
respecting the position of the court upon questions of this character, and also to 
relieve the case as far as practicable from all irrelevant matter. 

A statute of the State is upon trial, and it is not an isolated act which, in the haste 
and flurry of legislation has escaped scrutiny, but it belongs to a series of measures 
alike in principle and design, which have engaged the deliberate attention of several 
legislatures, and been debated for years in the press and before the people. The act 
before us neither owes place upon the statute books to accident, inadvertence, or 
chicane. It is not the product of party machinery, or the fruit of petulant or hateful 
authority. Whatever its infirmities, it involves a principle which the people, by their 
representatives, have deliberately declared after ample discussion. So long as the 
measure was before the legislature it challenged debate upon all the grounds of con- 
stitutionality, wisdom, and expediency, and it was the duty of the legislature before 
adopting the measure to be satisfied of its wisdom and justice as well as its constitu- 
tionality. In this tribunal the door is closed to all debate except upon the single 
question of constitutional validity. As judges, we have no ears to hear nor minds to 
consider any argument which does not bear upon this legal point. We have no right 
to be influenced by any appeal, however forcible, based upon apprehensions, however 
reasonable, that momentous evils will be caused by the act if declared valid, or will 
follow its annulment if pronounced invalid. Neither can we listen to any argument 
drawn from the liability of the legislature to abuse the power of taxation. The ques- 
tion is upon the eristence of the power as applied to the particular subject, and not 
upon the degree to which it would be possible to carry it. All power is subject to 
abuse, and if this circumstance is to be taken as an argument against its existence, we 
are irrresistibly driven to results fatal to the existence of all government. The same 
argument can be employed to beat down all original as well as delegated authority. 
All human agencies are fallible, and the wisdom of man has never been able, and 
never will be able, to devise a system of government incapable of abuse. Every 
department may exceed its authority or pervert its power. 

The judiciary has no pre-eminent claim to infallibility, and so long as judges are 
but men they must continue to be subject to all the infirmities which waylay and 
beset the rest of mankind. We can find no sanctuary in any Utopian theory from the 
ills and imperfections of human agency. According to the arrangement of our sys- 
tem, the principal safeguard against marked delinquencies must be found in the 
knowledge and rectitude of the people and in official accountability. In this respect 
the checks and correctives are quite as efficient in case of the legislature as in that of 
the judiciary. 

It is, of course, admitted on all hands that no branch of the government has the 
right to abdicate its duty or arrogate to itself any functions committed to another, or 
to exercise any authority which has been withheld or denied. The legislature must 
make the law, the courts must construe and apply it, and the Executive enforce it. 
And when the constitutionality of an act is questioned, the case must be so decided 
by the courts as to recognize the supremacy of the Constitution. But there are some 
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rules which govern in the investigation of constitutional questions which are too im- 
portant to be overlooked. This matter is well explained by the majority of the court 
in Sears v. Cottrell, 5 Mich. 251. The question then was whether the act was constitu- 
tional which allowed the goods of a stranger in the possession of a delinquent tax- 
payer to be levied on for the tax. And the following passage, which received the 
assent of my brother Christiancy and Chief-Justice Martin, is found in the opinion of 
Judge Manning: “If it be said the law is unnecessarily severe, and may sometimes 
do injustice without fault in the sufferer under it, our reply is: These are considera- 
tions that may very properly be addressed to the legislature, but not to the judiciary ; 
they go to the expediency of the law, and not to its constitutionality. When courts 
of justice, by reason of such objections, however well founded, seek for some hidden 
or abstruse meaning in one or more clauses of the Constitution to annul a law, they 
encroach on the power of the legislature, and make the Constitution, instead of con- 
struing it. They declare what the Constitution should be—not what it is. The 
tendency of courts of the present day, we think, is too much in that direction. Hence, 
to some extent, the great number of constitutional questions that are constantly being 
brought before the courts for adjudication. The time was, and the period not very 
far distant, when courts were reluctant to declare a statute void, and did not feel war- 
ranted in doing it unless they could lay their finger on the particular clause that was 
violated, and the conflict between the statute and Constitution was obvious. The 
judiciary is not above the laws and Constitution. Its province is to declare what the 
Constitution and laws are; giving a pre-eminence to the former, and declaring the 
latter void only when repugnant to it. And while performing this duty, it should be 
recollected that its powers are as clearly limited by the Constitution and laws, as those 
of the executive and legislative departments of the government. When they exceed 
their powers, their acts may be declared void by the courts; but there is no power 
given to any department of the government to annul the acts of the judiciary, when 
it exceeds its powers; for which reason, if no other, it should always be careful to 
keep clearly within them.” 

In the same case, my brother Christiancy, after stating that the question was one 
of legislative power, and not of expediency, proceeded to contrast the principle upon 
which the Federal and State governments were founded, in so far as material to 
exhibit the different courses to be pursued in investigating their powers, and held as 
all the courts in the United States have held and now hold, that in respect to questions 
of constitutional authority under the former, the inquiry is, has the power in question 
been granted? and under the /atter, has it been prohibited? Having made this entirely 
clear, he came to the conclusion that an act of the State legislature not prohibited by 
the express words of the Constitution, or by necessary implication, could not be 
declared void as a violation of that instrument. He then stated the following proposi- 
tion: “No rule of construction is better settled in this country, both upon principle 
and authority, than that the acts of a State legislature are to be presumed constitutional 
until the contrary is shown; and it is only when they manifestly infringe some pro- 
vision of the Constitution that they can be declared void for that reason. In case of 
doubt, every possible presumption not clearly inconsistent with the language and the sub- 
sequent matter, is to be made in favor of the constitutionality of the act.”” Numerous 
authorities are cited in support of this proposition, and many others could easily be 
added. The doctrine there stated is maintained by an overwhelming weight of 
authority in this country, and it has hitherto been considered as the law in this State. 
I do not understand that my brethren mean to depart from it. 

But there is another passage in this opinion which I cannot forbear citing in this 
connection. It also bears upon the degree of evidence of titutionality which a 


i 


140 SUMMARY OF EVENTS. 


court should require before adjudging an act void on constitutional grounds. It is as 
follows: “ No one who has alleged the unconstitutionality of this law has been willing 
to trust it to any one provision of the Constitution a/one, but it is contended that, if 
not forbidden by one, it must be by another. This attempt to base its unconstitution- 
ality upon several distinct and separate provisions of the Constitution in effect con- 
cedes its constitutionality, as it necessarily implies a reasonable doubt whether it falls 
within any of the several prohibi tions of the Constitution. ‘To doubt which provision 
of that instrument is violated by it, is to doubt whether it is a violation of any, and if 
the case be not clear from a reasonable doubt, then within the principles of all the 
authorities the law must be sustained.” 

These views were reaflirmed by my brother Christiancy, in Twitchell v. Blodgett, 
18 Mich. 127, and in this last case my brother Cooley declared that where a repugnancy 
is claimed to exist between an act of the legislature and the Constitution, the courts 
must examine and construe the provisions of each in the light of the other. “ And 
they must sustain the law if they have reasonable doubts of the conflict, even though the doubts 
spring from a construction of the Constitution itself.” This language of Judge Man- 
ning and of my brethren Christiancy and Cooley expresses with force and clearness 
the idea almost universally entertained by jurists in this country respecting the de- 
gree of evidence required to show an act unconstitutional, and there is no occasion 
for citing cases in this and other States in its support. 

The inquiry respects the validity of an act of a co-ordinate department of the 
government; an act framed and passed by legislators and approved by a chief magis- 
trate, sworn to obey the Constitution, and presumed to know and to regard their 
duties. In favor of the validity of an act so made every reasonable presumption is 
due, and no court has the right to convict it of illegality, except upon evidence so 
clear and solid as to remove all reasonable doubt of its invalidity. My brethren are 
of opinion that the act allowing the township of Salem to aid in building the Detroit 
and Howell road is palpably unconstitutional ; that its invalidity is so clear and mani- 
fest that no room for doubt on the subject remains. The fatal objection in their minds is 
that it attempts to authorize a tax on the people of the township for a mere private purpose, and 
they first assume that this railroad corporation is a private one, and then argue that 
the power to aid it by municipal taxation is denied. In debating this question they 
are compelled to prove that the exercise of the power of eminent domain in favor of 
the corporation does not admit any public quality in the corporation, or any relation 
between the corporation and the public which could, as a question of constitutional 
power, justify the exercise of the power of taxation to help build the road, and to 
maintain this position an elaborate effort is made to prove the absurdity or incongruity 
of a contrary doctrine, by putting a great number of extreme cases and cases assumed 
to be analogous. These supposed analogies are relied on with great confidence, and 
they furnish the principal argument, if not the only one, for the result which my 
brethren have reached. They deserve to be carefully noticed, in order to ascertain 
whether they are so constituted as to make them answer the end they are supposed to 
establish. Now, in all the instances presented, in which it may be conceded that no 
tax could be levied to aid the enterprise or business, however beneficial to the public 
and however similar in character and incidents to the character and business of rail- 
roads, there is one fatal difficulty in the parallel. In none of the examples relied on 
has the enterprise or business been stamped by authority of the State with the public 
quality or character accorded to railroad corporations in this commonwealth. 

Whatever direct or indirect advantages accrue to the public from any of the en- 
terprises cited, to whatever extent any of them may at any time have been subject to 
local or State regulations, they have never been invested with that public character 
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which in this State has been impressed on and accorded to railroad corporations, and 
whether upon principle they were entitled to the same consideration and the same 
recognition is of no consequence in this discussion, because we are not inquiring about 
what ought to have been, but about what is. We are not concerned to inquire 
whether the legislature and the courts have been consistent in giving to railroad 
corporations a standing in their relations to the public which has not been given to 
other corporations or enterprises resting on the same foundation and animated by the 
same principle. The point is whether the State has not by its legislation and its 
courts given these corporations a status in their relations to the public not possessed 
by the other bodies referred to. 

We are often compelled to adopt this course, and however unreasonable to us may 
appear the numberless discriminations which abound everywhere and have no sup- 
port in principle, we are driven to accept the fact, and are not permitted to argue 
that because a peculiar quality or privilege has not been bestowed upon some of a 
class of enterprises, alike in merit and in principle, it has therefore been denied to all. 
However closely, in many things, the business of hack companies, draying companies, 
printing companies, and the like may compare with the business of railroad corpora- 
tions, and whatever the similitude between these companies, the argument is not 
advanced unless it appears that the comparison holds good in the particular quality 
or attribute upon which the controversy turns. A printing corporation is private. 
It operates beneficially for the public, and in these respects it agrees with the railroad 
corporation. But until it is proved that the two corporations are alike private in all 
their relations and attributes — until it appears that they are elementally the same in 
reference to that quality which in this State is said to determine the right to aid by 
taxation — no admission of the invalidity of a tax to aid the printing company can be 
urged against the existence of the power to raise money by tax to help build the 
railroad. 

The exposition of my brethren, it appears to me, has not succeeded in showing 
that printing companies, hack companies, and the like, stand on the same footing in 
their relation to the public with railroad corporations ; nor has it satisfactorily shown 
upon what grounds a railroad corporation is to be considered pulilic in this State in 
respect to the exercise of the power of eminent domain, and private in respect to the 
exercise of the power of taxation. 

Nobody, I believe, has ever supposed that printing companies and other similar 
bodies were so related to the public as to justify the exercise of eminent domain in 
their favor. Certainly no such doctrine has ever been advanced in this State, and I 
suppose neither of my brethren would countenance it fora moment. From the time, 
however, of our territorial existence to the present hour, whatever our organic law, 
our legislatures and our courts have always considered that the power of eminent 
domain could be lawfully exercised in favor of railroad companies, and my brethren 
fully concede that the power may be so employed. There are difficulties in the 
opinions and views of my brethren on this subject which, I think, have not been 
surmounted. 

If from the analogy between the relations and duties to the public of railroad cor- 
porations, and the relations and duties to the public of printing, hack, and dray com- 
panies, and the fact that no tax can be levied to aid or foster the latter, we ought to 
infer that no tax can be levied to aid in constructing the roads of the former, we may 
with equal propriety contend either that the right of eminent domain may be exer- 
cised in favor of the printing, hack, and dray companies, contrary to all opinion, or 
that it cannot be exercised in favor of railroad corporations, which would be equally 
opposed to all opinion; and this would follow because the argument actually rests 
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upon the theory that perfect equality exists between all these bodies in respect to the 
right to exercise any constitutional power in their favor, when the exercise of such 
right depends on their relations and duties to the public. 

All reasoning, therefore, against the power to aid the construction of a railroad by 
taxation based upon the analogy between railroad corporations and other companies 
not entitled, will be likely to carry us to a result as to the employment of the power 
of eminent domain, which all confess to be untenable. In the observations which 
have been made, some topics have been alluded to which require more particular 
notice. I do not contest the proposition that a tax must be imposed for a public and 
not a mere private use, and I admit that a corporation may be private in one sense 
and with reference to one power of government, while it is public in another sense 
and with reference to another power of government. My brethren concede that the 
relations of a railroad corporation to the public are such as to justify the exercise of 
the power of eminent domain in their favor, and this admission carries with it the 
further concession that such corporations are public to that extent, and in that sense 
and relation which will warrant the employment of that power in their favor under 
our Constitution. But having made this broad admission, they deny that these 
corporations are public to that extent, and in that sense and relation which will 
allow local or general taxation to aid in constructing their roads. 

The admission, however, is conclusive that railroad corporations are not wholly 
private in the strict technical sense, nor even in that sense in which printing com- 
panies, hack and dray companies, and the like are private. My brethren must, there- 
fore, be understood as maintaining that railroad corporations hold a middle or anoma- 
lous position and possess a mixed or double character, and they are therefore required 
to show that in this State the kind of public character which will allow the exercise 
of the power of eminent domain is distinct and different from that which will allow 
the power of taxation to be exercised in the manner contemplated by the railroad aid 
acts, and that the railroad corporations possess that kind which will justify the exer- 
cise of the former and is wanting in that which will allow the employment of the 
latter. They are obliged to contend that the public quality of railroad corporations 
in this State, to which the exercise of the power of eminent domain is referable, is by 
the law of this State a public quality to which the exercise of the power of taxation 
as proposed cannot be referred. This has been attempted, but with respect I am 
zompelled to say that the reasoning resorted to has failed to satisfy my mind. Un- 
less some solid ground can be discovered on which to rest the distinction we must 
conclude either that all our legislation and all our judgments in favor of allowing the 
power of eminent domain to be exercised in favor of railroad corporations have been 
illegal, and that the admission of my brethren in favor of the validity of such legis- 
lation and such adjudication is founded in error, or that the character accorded to 
these bodies as a basis for allowing the employment of the power of eminent domain 
is a character which will equally warrant the exercise of the power of taxation to aid 
in building the roads. 

The exercise of the power of eminent domain is limited and restrained by our 
Constitution. Under it the property of no one can be taken, except for public use, and 
it is admitted to be settled Jaw that the use for a railroad corporation is a public one 
according to the Constitution. The legislature and the courts have made no such 
distinction in favor of printing companies and the like. No court has decided that 
private property could be taken for their use, or that the taking of it for their use 
could by any possibility be justified as a taking for public use within the meaning of 
the Constitution. As already stated, the legislature and the courts have declared that 
the use of property for railroads is a public one, and that private property may be 
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taken therefor, and in so doing they have, with the acquiescence of all the depart- 
ments of the government and of the whole people, wrought into the very stamina of 
railroad corporations a quality of a public nature not possessed by any other class of 
corporations called private, and this doctrine, although not unassailable or irreversible 
like a constitutional provision, is as much a part of the law of the State, while it 
continues, as a section of the Constitution itself. 

The State not only recognizes these corporations as qualified to be aided by the 
power of eminent domain, but actually gives the aid and provides the official instru- 
ments deemed appropriate to work out the result. The companies are not merely 
incorporated and regulated ; the State assists in getting the ground for the road; it 
provides that the machinery of the courts may be used therefor and casts some 
portion of the expense in many, if not in most cases, on the tax-payer. This is done, 
and confirmed as a proceeding under the Constitution. A court of justice can as well 
justify the exercise of the power of taxation as the exercise of the power of eminent 
domain upon grounds of extra-constitutional necessity. But the fact is, that the 
exercise of neither can be so justified. Both powers spring from political organization 
and rest upon the fundamental law of such organizations. We cannot conceive of 
the existence of either power independently of the organic arrangement which con- 
stitutes the corporate entity known as the Territory or State. My brethren do not 
propose torecede. They agree to stand upon the ground that it is settled, and wisely 
settled, that the power of eminent domain may be exercised in favor of railroad cor- 
porations under a constitutional inhibition to take private property for any other than 
the public use. But has it not been long practically settled in this State, that under — 
our laws the exercise of the power of eminent domain in favor of railroad corporations 
can be justified only upon the ascription to them of the same public character or 
quality, or the same relation to the public which my brethren hold to be necessary to 
justify the exercise of the taxing power to aid in the building of the roads, and 
which for this latter purpose are said to be wanting ? 

In the case of The People v. The Mayor of Brooklyn, 4 Comstock, 419, Judge 
Ruggles, when considering the distinction between the taking of property under the 
power of eminent domain and under the taxing power, said: “ Private property may 
be constitutionally taken for public use in two modes: that is to say, by taxation and by 
right of eminent domain. These are rights which the people collectively retain over 
the property of individuals to resume such portions as may be necessary for public use. 
The right of taxation and the right of eminent domain rest substantially on the same 
foundation.” After having thus declared that both powers have substantially the 
some basis and that under each the taking is for public use, he pointed out the vital 
and material distinction between them in these words: “Taxation exacts money or 
services from individuals as, and for their respective shares of contribution to any 
public burden. Private property taken for public use by right of eminent domain 
is taken, not as the owner’s share of contribution to a public burden, but as so much 
beyond his share.” 

This view has received the approbation of this court, both under its present and 
former organization, and the language quoted has been often cited and approved. 
It received the approval of a majority of this court in Sears vy. Cottrell, 5 Mich. 251, 
and was quoted and expressly approved by my brother Campbell, in his dissenting 
opinion in that case, and the difference between the two powers as here defined was 
again referred to by my brother Campbell with approval in the Woodbridge case, 
8 Mich. 274-291, and also by my brother Christiancy in the same case at page 304. 

It is true that neither Judge Ruggles, in the People v. The Mayor of Brooklyn, nor 
my brethren in the other cases, were contrasting the two powers for any purpose like 
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the present. But it is evident that Judge Ruggles intended to mark the substantial 
difference, and the only substantial difference, between these powers, and it appears 
equally plain to me that my brethren, in adopting the view of Judge Ruggles, 
accepted it as marking the sole fundamental distinction between them. An examina- 
tion of the different opinions will, 1 conceive, make this quite clear. It will be 
noticed that no hint is given that the power of eminent domain bears any relation to 
the police power, or that under a constitution forbidding its exercise except to take 
property for public use, its employment to take property for a private use, or for the pri- 
vate use of a private corporation, could be justified on the plea of necessity. Nor is it 
suggested that the private use of a private corporation which could not be aided by taxation, 
could be so essential to the public interests, local or general, as to create a lawful 
necessity. But it was declared that the two powers rested substantially on the same 
foundation, and that under each the taking must be for public use, while the distine- 
tion defined as the only material one had no relation to any difference between one 
kind of public use and another. There is no intimation that the subject, which as a 
public one, could call into exercise the power of eminent domain would relapse into a 
private one when the power of taxation should be invoked. And I am unable to dis- 
cover any solid ground for admitting the right to take the property of the citizen 
against his consent, to make the road-bed of a raiiway corporation because the use is 
public, and at the same time, for denying to a township, under a statute, the right to 
tax its citizens to help build the road on the ground that the tax would be raised for a 
private object. The taking by eminent domain positively and conclusively implies that 
the property so taken is for public use, and when it is remembered that the exercise 
of this power in favor of railroad corporations was originally resisted upon the same 
ground upon which my brethren base their objection to municipal aid by taxation, 
namely, that the corporations were private, and the property sought to be taken for a 
private and not for a public use, the admission of the right to exercise the power of 
eminent domain in their favor presses with great force against the position now 
assumed, and when it is considered that such exercise of the power has been vindi- 
cated and established by conceding to railroad corporations the very quality in ques- 
tion, it appears to me that the theory of my brethren becomes more than question- 
able. 

In Swan v. Williams, 2 Mich. 427, decided more than eighteen years ago, our pre- 
decessors had occasion to consider whether the Territorial legislature had authority to 
authorize the appropriation of property for the use of the Pontiac Railroad Company. 
It was contended in that case that certain lands taken in the usual way for the com- 
pany were not taken for public use, because as was argued, they were taken for the 
private profit and advantage of the company, without any provision in the charter to 
secure any right in the public to use the road or to require it to be used for public 
benefit. 

The opinion of the court, delivered by Chief-Justice Martin, appears to have been 
unanimous ; and as the right to take the lands under the power of eminent domain 
was maintained upon the ground of the peculiar relation which railroad companies 
bear to the public, I shall quote the most material part of the opinion bearing on that 
point. The court say: “The object of strictly private corporations is to aggregate 
the capital, the talents, and the skill of individuals, to foster industry and encourage 
the arts. Private advantage is the ultimate as well as the immediate object of their 
creation, and such as results to the public is incidental, growing out of the general 
benefits acquired by the application of combined capital, skill, and talent to the pur- 
suits of commerce and of trade and the necessities and conveniences of the community. 
But the object and origin of that class of corporations represented by the defendants 
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in this case, and which might with far more propriety be styled public than private corpora- 
tions, are of an altogether different nature and character. Their very existence is based 
upon the delegation to them of the sovereign power to take private property for public 
use, and upon the continued exercise of that power in the use of the property for the 
purposes for which it was condemned. They are the means employed to carry into 
execution a given power. That private property can be taken by the Government 
from one and bestowed upon another for private use will not for a moment be con- 
tended, and these corporations can only be sustained upon the assumption that the 
powers delegated are to a public agent to work out a public use. To say, as has been 
too often carelessly said, that the acts done by these corporations are done with a view 
to their own interests from which an incidental benefit springs to the public, is to 
admit their private character and the private use of the property condemned to their 
use. But it is obvious that the object which determines the character of a corpora- 
tion is that designed by the legislature rather than that sought by the company. If 
that object be primarily the private interests of its members, although an incidental 
benefit may accrue to the Government therefrom, then the corporation is private ; but 
if that object be the public interest, to be secured by the exercise of powers delegated 
for that purpose, which would otherwise repose in the State, then, although private 
interests may be incidentally promoted, the corporation is in its nature public. It is 
essentially the trustee of the Government for the promotion of the objects desired, —a 
mere agent, to which authority is delegated to work out the public interest through 
the means provided by government for that purpose, and broadly distinguishable from 
one created for the attainment of no public end, and from which no benefit accrues to 
the community except such as results incidentally, and not necessarily, from its opera- 
tion. In the creation of this class of corporations, public duties and public interests are 
involved, and the discharge of those duties and the attainment of those interests are 
the primary objects to be worked out through the powers delegated to them. To 
secure these the right of pre-eminent sovereignty is exercised by the condemnation 
of lands to their use, a right which can never be exercised for private purposes. 

“ How, then, can they be regarded as private associations, from the acts of which an inci- 
dental benefit only springs to the public? It argues nothing that compensation is 
required to be made for property taken before it can be used, for this is made by the 
Constitution a condition to the exercise of this right by the Government itself, and the 
delegation of the power necessarily carries the incident with it. Nor can it be said 
that the property, when taken, is not used by the public, but by the corporators, for 
their own profit and advantage. It is unquestionably true that these enterprises may 
be, and probably always are, undertaken with a view to private emolument on the 
part of the corporators ; but it is none the less true that the object of the Government 
in creating them is public utility, and that private benefit, instead of being the occa- 
tion of the grant, is but the reward springing from the service. 

“Tf this be not the correct view, then we confess we are unable to find any authority 
in the Government to accomplish any work of public utility through any private 
medium or by delegated authority. 

“ Yet all past history tells us that governments have more frequently effected these 
purposes through the aid of companies and corporations than by their immediate 
agents, and all experience tells us that this is the most wise and economical method 
of securing these improvements. The grant to the corporation is in no essential par- 
ticular different from the employment of commissioners or agents. The difference is 
in degree rather than in principle, in compensation rather than in power. The fact 
that the company receives the toll or compensation for the transportation of persons. 
and property over the road is conceived to be a reason, and in fact the prominent 
VOL. V. 10 
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reason, why these associations should be considered as private corporations; but the 
purpose designed by the Government in the construction of these roads is the use of 
the public, the expeditious communication and transit from point to point, and not 
revenue. 

“Tt would not be contended for a moment that private property would be taken to 
be used for the latter purpose. The appropriation of the tolls, therefore, can be 
regarded only as compensation, and affords no basis upon which to construct an argu- 
ment respecting the character of the company, or the validity of the charter. It is 
true, also, that the mode of conveyance and of travel is different upon this road from 
that upon turnpikes and common highways, but this difference springs from the 
character and construction of the road, and the vehicle employed, and not in the use 
designed. The one is equally intended, however, to open good and easy communica- 
tion with the other; and so far as travel and the transportation of property is con- 
cerned, the public have the same rights in the one case as in the other, with this 
difference, that the means employed are varied with the mode of travel. The fact 
that upon railroads individuals do not travel or transport property in their own 
vehicles furnishes no argument in this particular, from the fact that the nature of the 
road, as well as the personal safety of individuals, renders it impossible that they 
should doso. If the right existed, it would not be exercised. Public security requires 
that the mode of travel and the means employed should be limited within and subject 
to the control of the company, and the legislature would have but indifferently secured 
the public interest in extending the privilege to all.” 

I do not bind myself to all the reasoning embraced by this quotation, but I cite the 
passage to show precisely what our predecessors decided in 1852, and the grounds of that 
decision. For eighteen years this judgment has been accepted as decisive of the grounds 
upon which the power of eminent domain could be exercised in favor of railroad 
corporations in this commonwealth. But without assuming to overturn the judgment 
or to disturb it, my brethren now decide against the validity of municipal aid on the 
exact ground that these corporations do not possess that specific character in relation to 
the public which our predecessors, in order to sustain, and as the sole ground, in their 
judgment, on which they could sustain, the exercise of the power of eminent domain, 
expressly and explicitly decided that they did possess. Our predecessors emphatically 
placed their approval of the exercise of the one power exclusively upon reasons which 
my brethren are obliged to repudiate in order to reach the conclusion that the other 
power cannot be exercised. If the court was right in 1852, then the position now 
taken cannot be supported; and on the other hand, if the substantial position assumed 
by the court in 1852 as a justification of the exercise of the power of eminent domain 
in favor of railroad corporations was fundamentally wrong, and was based upon 
reasons having no existence, then I am unable to discover in the able opinions of my 
learned brethren, or elsewhere, any satisfactory grounds upon which private property 
can be taken for the use of those corporations against the will of the owner. 

In view of all the circumstances, may it not be fairly contended that in this State 
at least, railroad corporations have, by legislative and judicial action, acquired a stamp 
which distinguishes them from the companies and enterprises mentioned by my 
brethren as private, and as producing many public benefits ¢ 

Have they not been recognized and held as possessing a quasi public character 
which entitled them to privileges, immunities, and aid, and subjected them to regula- 
tions and conditions not applicable to other organizations denominated private? These 
questions must be answered in the affirmative. Our legislative and judicial history 
require it; and, indeed, the course of legislation and of judicial action on this subject 
has not been singular. 


XUM 


SUMMARY OF EVENTS. 147 


It was hardly to be expected that legislatures and courts, when dealing with these 
new and anomalous creations, would adhere critically to the technical and refined dis- 
tinctions found in the books between corporations, public and private, or attempt to fit 
these refractory bodies to impracticable definitions or classifications. It was very 
obvious to the common sense of legislatures and courts that railroad corporations 
must necessarily bear relations to the public, local and general, quite different from 
those borne by the corporations heretofore designated as private by text-writers. 

They were at once recognized as important auxiliaries to the business and social 
advancement of the countries they traversed, and as possessing an extraordinary 
capacity for usefulness to the Government; they were seen to develop the resources 
of the community, increase the wealth of the people, and augment the public revenues. 
They were observed to furnish the means for cheap and rapid intercommunication ; 
they were perceived to be efficient ministers of the public in peace and in war. In 
the carriage of the mails, in the transportation of commodities, and in the movement 
of men and munitions of war, they were discovered to be agencies at once powerful 
and nearly indispensable. They were thought to possess no mean influence in bind- 
ing the different sections of the country together, and it was believed to be quite 
impracticable to completely subject these organizations to the theories and distinctions 
which had sufficed for hack companies and kindred organizations. 

My brethren are of the opinion that the benefits and advantages which have been 
mentioned, and all others, general and local, which accrue to the public are merely 
incidental, and that taxation to aid a railroad corporation in building its road cannot 
be justified by the fact that when built it will confer such benefits. Is the proposition 
as stated and applied perfectly clear and correct ? 

These corporations originate in two concurring but different interests : one private 
and the other public. The corporators represent the former and the public the latter. 
The direct purpose of the corporators is to make private gain, and as to them the 
benefits and advantages received by the public are incidental. The direct purpose of 
the public is to benefit and help the public, and whatever of private gain may accrue 
to the corporators is incidental as to the public. Whatever the public does is per- 
formed to advance the public interests only. The conferring of corporate life, the 
exercise of the power of eminent domain to procure a roadway and other needful 
things, and the raising of money by tax to help work the roadway into shape, are all 
acts which the public does exclusively for the public advantage. The private emolu- 
ment of the corporators is not the object of the public, and the assumption that it is 
so begs the question. Indeed, I am unable to see how the purpose of the corporators, 
however personal and private, can convert the public object into a private one. It is 
one of the usual and ordinary expedients of organized society to work out the public 
good through the instrumentality of personal and private interests, and to make the 
cupidity and ambition of individuals the sources of advantage to the public, and I 
have never supposed that the end, on the side of the community, would be any the 
less public because the agency employed was influenced by private views. 

It is unnecessary to enlarge on this topic, or to cite apposite examples. They are 
ever present. The State, in order to promote the public good, brings these corpora- 
tions into existence. On the same ground, it aids in bringing the road itself into ex- 
istence ; and in keeping with the policy which dictates these things, it subjects the 
corporations to peculiar regulations, and clothes them with extraordinary immunities 
and privileges. Whether this is wise or not is not the question. It is enough for us 
to know what is settled in this respect. I am led to conclude upon the best con- 
sideration I can bestow, that it has been settled that these corporations are public in 
the sense which will allow private property to be taken for their use, and I am unable 
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to discover how we can refuse the aid of taxation on the ground that they are not 
public in the sense to justify that. This opinion is longer, much longer, than I in- 
tended it should be; and I am as conscious as any one that it does not follow that 
much is proved because much is said. The law requires me to state reasons for my 
dissent. I have written to justify myself—not to convince others. I have this 
consolation, that if I am in error, my mistake can work no public mischief. My 
views carry with them no authority, and while I am unable to yield my assent to the 
doctrine announced by my brethren, I cheerfully bear my testimony to the thorough- 
ness of their investigations and the ability of their opinions. 


Tue course of recent decisions and discussion in regard to municipal aid to 
railroads furnishes a very curious illustration of the extreme difliculty which, 
through the multiplication of our tribunals, now attends any attempt to definitely 
fix legal principles. In the last edition of his Law of Railways, Judge Redfield, 
while expressing individual doubts on the subject, conceded that ‘* the weight of 
authority is all in one direction, and it is now too late to bring the matter into 
serious debate, certainly,” he adds, ‘‘ until a larger experience of the impediments 
attending the management of investments in railway companies by municipal 
corporations.”' Legislative acts authorizing towns to subscribe to the stock of 
railroad companies have been common since railroads were first constructed; 
they have been held legal by the courts of more than twenty States and by several 
of the United States tribunals ;* they are established no less by usage than by 
popular consent. Certainly under these conditions, if ever, the doctrine laid 
down ina recent Massachusetts case, might be assented to, that, however dis- 
putable on original principles a legislative act may have been, under certain 
circumstances it must be taken to be practically settled by public acquiescence 
and the magnitude of the interests involved, and the courts will decline again 
to entertain it.2 Of late, however, the current of authority shows indications 
of turning. In Iowa‘ and Michigan, judicial decisions have reopened the ques- 
tion, —in New York,’ Wisconsin,® and Pennsylvania,’ a disposition to carry 
the doctrine of decided cases no further has evinced itself, and, in California, 
Gov. Haight, in a series of letters which have been printed, has earnestly sus- 
tained the new rendering of the law. 

When this question first came before the Supreme Court of Pennsylvania, the 
Chief Justice of the State pronounced it, beyond all comparison, the most impor- 
tant case which had ever come before that tribunal. The decision then given 
has resulted in an amendment to the Constitution of Pennsylvania,® directly 
prohibiting the legislature from authorizing the municipal subscriptions then 
pronounced constitutional: this was seventeen years ago, and the question it 


1 Redfield on the Law of Railways, § 230, n. 2. 
2 Redfield on Railways, § 230, and cases cited. 
8 Essex Company vy. Pacific Mills (14 Allen, 889, 397). 
4 Chamberlain v. Burlington (19 Iowa, 395); Hansen y. Vernon (27 ib.); but see Gelpcke 
yv. Dubuque (1 Wallace, 175). 
5 Sweet v. Hulbert (51 Barb. 8. C. 312). 
6 Whiting v. Sheboygan R.R. Co. (9 Am. Law Reg. N. s. 156); and see note pp. 172, 175.) 
™ Hammett y. Philadelphia (8 Am. Law Reg. N. 8s. 411, 422). 
8 Sharpless v. Mayor of Philadelphia (21 Penn. St. 168). 
9 Amendments of 1857, Art. II. 
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would seem is, in the country at large, just as important and hardly more settled 
than it was then. The discussion having thus been reopened, we propose to 
briefly state a few of the principles involved. 

In the first place, however, we desire to premise that this is simply a question 
of law with which neither the lessons of experience, no matter how bitter, nor 
considerations of expediency, no matter how strongly entertained, have any con- 
nection. In regard to the usual loose method of authorizing towns to subsidize 
railroads, as citizens, we entertain opinions no less hostile than they are decided. 
We nevertheless hold that Judge Cooley hardly added to the value of his opinion by 
his reference to the evil results which followed the decision in Sharpless v. Mayor 
of Philadelphia ; and where, in another State, the court informs us that ‘ dis- 
aster, the child of extravagance and debt; and dishonor, the unbidden companion 
of bankruptcy, are the bitter but legitimate consequences of that decision, and 

‘ the end is not yet,” —in this case, we can only hope that the law of the learned 
judge is not of a kind with his rhetoric. We very much prefer the language 
used in the leading case now sought to be overruled. ‘* All these considerations 
are entitled to no influence here. We are to deal with this strictly as a judicial 
question. However clear our convictions may be, that the system is pernicious 
and dangerous, we cannot put it down by usurping authority which does not 
belong to us. That would be to commit a greater wrong than any which we 
could possibly repair by it. So, on the other hand, the loss to the bond-holders, 
the ruin of the railroad companies, the injury to the commerce, and even the 
stain on the character of the State, are considerations which cannot be weighed 
for a moment, in any scale of ours, against the constitutional rights of the parties 
before us.” 

The most important point, in our opinion, of the whole discussion, somewhat 
considered in the dissenting opinion (p. 139), received almost no attention from 
Mr. Justice Cooley. It was elaborately discussed by Chief-Justice Black, in 
Sharpless v. Philadelphia, and has since become additionally important from the 
position taken on a question involving a somewhat similar principle, by the 
Supreme Court of the United States in the case of Hepburn v. Griswold.' The 
point may be stated as follows: Where a duty (as providing for public defence) 
or a power (as raising money through taxation) is intrusted to or imposed upon 
the legislative department of the government, and the end for which the power 
may be exercised, or the means appropriate to its exercise or to the performance 
of the duty, necessarily rest, in a greater or less degree, in the discretion of the 
legislature ; how far and under what circumstances, if at all, will the judiciary 
interpose to determine, in the absence of expressed limitations, whether certain 
means used or ends proposed rest within the legislative exercise of such discre- 
tion. In Hepburn v. Griswold the majority of the court held that the passage 
of a law making treasury notes of the United States a legal tender in payment of 
all debts public and private was not a measure either necessary or appropriate to 
the carrying out of any power expressly delegated to Congress. In The People 
v. Salem, the Supreme Court of Michigan has held that the construction of rail- 
roads, to be owned and operated by private parties, is not a public purpose in 
aid of which it is competent for the legislature to authorize municipalities to levy 
money by taxation. 

18 Wallace, 603; 4 Am. Law Review, 586, 606, 607. 
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This question involves the relations of two of the co-ordinate branches of our 
government towards each other; it may well involve a conflict of powers. Few 
more important questions could arise out of a written constitution, and, in dis- 
cussing it, the elementary principles involved cannot be too clearly stated. The 
omnipotence of Parliament, on which Blackstone lays so much stress, is in this 
country possessed only by the people in their original capacity. Congress and 
the State legislatures enjoy only such authority and power as is prescribed in the 
organic laws laid down by the original assemblies, and ratified by popular accept- 
ance. In framing the National and State constitutions, however, a broad distine- 
tion was made between the powers conferred on Congress and those conferred on 
the State legislatures. To Congress certain powers were expressly granted, — 
specific elements, as it were, of the general parliamentary omnipotence, —to- 
gether with the authority to make all laws necessary and proper for carrving into 
execution any power expressly granted away. The whole balance of parliamentary * 
omnipotence, not thus expressly granted away, was reserved to the States to be 
absolutely disposed of by the people thereof, subject only to the federal Constitu- 
tion. In framing the State constitutions a different rule was followed in regard to 
the legislation, —a rule of reservation from, instead of concession to. All that bal- 
ance of parliamentary omnipotence reserved to the States was vested in their legis- 
latures except when limitations were specially imposed. A State legislature can 
therefore do all in respect to law-making, as a rule, which Parliament can do, 
except when specially inhibited from so doing by constitutional limitation ;— 
Congress, on the contrary, must point to some direct authority, expressed or 
implied, in the organic national law for any action that it takes. While, there- 
fore, in Hepburn y. Griswold the burden lay upon the Government to show that 
the passage of the law there declared to be unconstitutional lay within the sound 
discretion of Congress, as incident to some expressed grant of power; in the case 
of The People vy. Salem it was incumbent on the court, before declaring the act 
unconstitutional, to show that in passing it the legislature usurped a power espe- 
cially inhibited to it. 

These we believe are all elementary principles of American constitutional law." 
Taxation, in particular, is an unrestrained power ; there is almost no restriction in 
regard to it found in the State constitutions, hardly a guaranty for its just exer- 
cise except in the discretion of the legislature. This has been repeatedly laid 
down by the highest authorities. Chief-Justice Marshall said, forty years ago, 
‘* This vital power may be abused; but the interest, wisdom, and justice of the 
representative body and its relations with its constituents furnish the only security 
against unjust and excessive taxation, as well as against unwise legislation 
generally.”* Yet even this discretion the courts have not held to be absolutely 
unlimited. It is somewhat difficult to see by what authority these limitations, 
which clearly would not be recognized in English courts, have been established, 


1 Sharpless v. Philadelphia (21 Penn. St. 160); Clarke v. Rochester (24 Barb. S.C. 446); 
Sears v. Cottrell (5 Mich. 258,259); Twitchell v. Blodgett (13 Mich. 153,175); Concord Railway 
v. Greeley (17 N. H. 55); Morrison v. Springer (15 Iowa, 342, 843); Kent’s Comm. I. p. 503; 
Sedgwick on St. & Const. Law, pp. 150-188; Smith on St. & Const. Law, §§ 179, 181; Cooley’s 
Constitutional Limitations, pp. 87, 88, 173, 174. 


2 Providence Bank v. Billings (4 Peters, 568). See also McCulloch v. Maryland (4 
Wheaton, 428). 
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but the weight of authority is all in favor of their existence, and they must now be 
considered as fully construed into all those constitutions in which they are not 
expressed. The extent of these limitations, which amount to little less than an 
effort to restrain legislative discretion by judicial discretion, is very vaguely 
defined. The difficulty involved in the task was forcibly stated in one of the 
earliest cases,’ but a rule, such as it is, is to be found in the reports, and has 
been generally accepted. This rule is stated by the Supreme Court of Massa- 
chusetts in these words: ‘*A tax would not be declared illegal and void, as 
being unreasonable, unless it was plainly and grossly oppressive and unequal, 
or contrary to common right; nor would it be held to be unproportional unless 
it violated clearly and palpably the rules of proportion which could be properly 
applicable to the subject-matter of a tax.”* The identical words here used are 
found in Sharpless v. Philadelphia, where the court says that an act resting in the 
discretion of the legislature will be pronounced void, ‘‘ only when it violates the 
Constitution clearly, palpably, plainly, and in such manner as to leave no doubt 
or hesitation on our minds.”* In a later case the same court declared that 
“‘the exercise of the taxing power by the legislature must become wanton and 
unjust, —be so grossly perverted as to lose the character of a legislative func- 
tion, before the judiciary will feel themselves entitled to interpose on constitu- 
tional grounds ;”* and again the following statement was cited with approbation 
by the Supreme Court of Kentucky: ‘‘A tax law must be considered valid, 
unless it be for a purpose in which the community taxed has palpably no in- 
terest; where it is apparent that a burden is imposed for the benefit of others, 
and where it would be so pronounced at first blush.” ® 


1 Weston v. Charleston (2 Peters, 466). This subject is discussed in a very able and elab- 
orate manner by Judge Cooley in his treatise on Constitutional Limitations (ch. xiv.), and 
the limits of judicial discretion as restricting legislative discretion are stated generally. In 
another part of the same work, after dealing with the universally recognized restrictions on the 
exercise of legislative powers, he says, “others exist which do not seem to call for special 
remark. Some of these are prescribed by constitutions, but others spring from the very nature 
of free government; the latter must depend for their enforcement upon legislative wisdom, 
discretion, and conscience. The legislature is to make luws for the public good, and not for 
the benefit of individuals. It has control of the public moneys, and should provide for dis- 
bursing them only for public purposes. Taxes should only be levied for those purposes which 
properly constitute a public burden. But what is for the public good, and what are public 
purposes, and what does properly constitute a public burden, are questions which the legis- 
lature must decide upon its own judgment, and in respect to which it is vested with a large 
discretion which cannot be controlled by the courts, except, perhaps, where its action is clearly 
evasive, and where, under pretence of a lawful authority, it has assumed to exercise one that 
is unlawful. Where the power which is exercised is legislative in its character, the courts 
can enforce only those limitations which the Constitution imposes, and not those implied 
restrictions which, resting in theory only, the people have been satisfied to leave to the judg- 
ment, patriotism, and sense of justice of their representatives” (ib. pp. 128, 129). Taxation 
and the control of the public money would certainly appear to be legislative powers; if, in 
regard to all such the courts can enforce only the limitations which the Constitution imposes, 
it is difficult to see on what ground the courts can construe additional limitations on the exer- 
cise of those particular powers out of “the very nature of free government.” That they have 
done so, however, is perfectly well established. 

2 Oliver v. Washington Mills (11 Allen, 279). 

8 21 Penn. St. 164. 

4 Schenley v. Alleghany (1 Casey, 180); Speer v. Blairsville (50 Penn. St. 161). 

5 Cheney v. Hvoser (9 B. Monroe, 345). 
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Such, then, appears to be the well established law of the country. When Judge 
Cooley therefore states his first postulate (p. 127) that taxation must be imposed 
for a public, and not for a mere private, purpose, he states a truism, but only 
states half of a rule of law. In whose discretion does it rest to decide what are 
private and what public purposes? To have made his position thoroughly 
tenable he should have gone on and decided that the levying of money through 
taxation by any municipality in order to subsidize a private railroad corporation, 
was for a purpose in which the community had palpably no interest, that it was a 
clear, plain, and gross violation of the fundamental law, — wanton and unjust, — 
such a perversion of power as to lose the character of a legislative function, and 
would be so pronounced at first blush. In the case of Sweet v. Hurlburt, this 
identical ground was taken by the Supreme Court of New York. ‘The legislature 
in this instance authorized a donation outright from a town to a railroad company 
instead of the usual subscription to stock,—the court used the following lan- 
guage: ‘‘ The legislature has assumed to authorize, through the instrumentality of 
commissioners and the taxing power, the taking of a certain amount of the prop- 
erty of one corporation, and the donating it to another. If this can be done it is 
legal robbery; less respectable than highway robbery, in this, that the perpe- 
trator of the latter assumes the danger and infamy of the act, while this act has 
the shield of legislative irresponsibility.”' We doubt greatly whether Judge 
Cooley would have cared to make use of the language quoted, —it does, how- 
ever, set forth grounds for declaring any act void and unconstitutional, whereas 
Judge Cooley’s language, though far more weighty, falls short of the necessary 
point. In fact, unless all the authorities above cited are to go for nothing, the 
mere statement of the case shows that it could not well be otherwise. The posi- 
tion of the Supreme Court of Michigan would have been peculiar in the extreme 
had it, at this late day, undertaken to pronounce that which has for thirty years 
been popularly accepted, and which for twenty years has received the uniform 
indorsement of far more than half of the courts of the country, a usurpation of 
authority so clear and palpable that at first blush it is seen to be but a single 
step removed from robbery. And yet otherwise it cannot, under the authority 
of the precedents, be pronounced unconstitutional. 

The point decided in the Michigan case, and now sought to be incorporated as 
a principle in our body of constitutional law, may be briefly stated as follows: 
No valid tax can be levied except for a public purpose; it is for the courts to 
decide what is a public purpose, and a tax for the benefit of a private corporation 
is not a public purpose. 

Two of the three propositions here advanced seem open to criticism, — 

1. If full parliamentary powers have devolved on the State legislatures, except 
when otherwise specially provided, and if the objects and extent to which the 
power of taxation shall be exercised lies in the discretion of the legislature, sub- 
ject only to constitutional restrictions, what constitutional provision in Michigan, 
or any other State, inhibits the legislature from declaring in its sound discretion 
what is and what is not a public use for which money may be raised by taxation ? 

2. Does the fact of an essentially public function, such as supplying to the 
community necessary avenues of communication and transportation, devolving for 
economical reasons on a private corporation or into the hands of an individual, 
necessarily divest it of its public character ? 

161 Barb. S. C. 316. 
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As regards the first point, the restriction sought for 1s not found in the 
provision which secures private property from being taken for public use without 
compensation. ‘This principle applies to eminent domain but not to taxation; 
taxation does not take property, —it does indeed impose a burden upon it, but it 
leaves it in the hands of its owner.’ The legislative inhibition does not exist 
here; the judicial department must seek a warrant for its interference in some 
other direction. The extent and objects of taxation rest wholly in the discretion 
of the legislature, subject only to constitutional limitations.* What, then, are the 
constitutional provisions in relation to taxation ? 

The present Constitution of Michigan was framed in 1850. At that time the 
principle of municipal aid to railroads was not new; it had not then produced 
its full pernicious results, but it was established in legislative practice. It cer- 
tainly was sufficiently established elsewhere to bring the matter. when it came up 
in Michigan, within the well-settled rule of construction, that, in questions touching 
the powers of government under a written constitution the practice and usage of 
successive legislatures may furnish strong ground for the explanation of parts 
which are not perfectly explicit.? In this case there was no explicit limitation of 
a power very generally assumed by legislatures under similar constitutional pro- 
visions elsewhere, and presently assumed in Michigan.‘ The Constitution simply 
provided, — 

“Art. 14,§11. The legislature shall provide a uniform rule of taxation, except 
on property paying specific taxes, and taxes shall be levied on such property as 
shall be prescribed by law. 

“«§ 12. All assessments hereafter authorized shall be on property at its cost 
value. 

“Art. 15, § 13. The legislature shall provide for the incorporation and organ- 
ization of cities and villages, and shall restrict their powers to taxation,’ borrow- 
ing money, contracting debts, and loaning their credit.” 

Does any thing here restrict the power of the legislature in declaring public 
uses? Yet in other respects the Constitution contains restrictions enough and of a 
character very kindred to that now sought to be incorporated into it. This same 
instrument, for instance, which imposes upon the legislature in one place the duty 
of restricting cities and villages in their power of loaning their credit, directly 
inhibits the State in another place from subscribing to or being in any way inter- 
ested in any work of internal improvement. (Art. 14, §§ 8,9.) At that very 
time municipalities all through the country were loaning their credit in aid of 
works of internal improvement; the State of Michigan had endeavored to create 
a system of State railroads, and the attempt had resulted in disastrous failure ; 
to whom did or could cities and villages loan their credit but to private cor- 
porations ? While, therefore, the Constitution inhibited directly all participation 
by the State in plans of internal improvement, it made it the special duty of the 
legislature to limit a species of municipal aid, which it specially referred to, and 
did not inhibit. 

1 Sharpless v. Philadelphia (21 Penn. St. 166, 187); Gilman v. Sheboygan (2 Black, 510). 

2 Redfield on Railways, § 63, n. 2; Sedgwick on St. & Const. Law, pp. 554, 555. 

8 Portland Bank v. Apthorp (12 Mass. 257); Cooley's Constitutional Limitations, p. 67. 

4 Laws of Michigan. 1864. Nos. 2, 4, 26, 31, 36, 40, 44, 49, 53, 67, 69, 70. 

5 Clarke vy. Rochester (18 Howard Pr. 204); decision reversed, s. c. (24 Barb. 446). 
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Neither is any inhibition found in the Constitution of Massachusetts, which ig 
one of the oldest in existence. The provisions of that instrument clearly illus- 
trate the almost unlimited discretion allowed to the State legislatures in regard 
to taxation, both as respects its objects and its extent. The General Court is 
authorized ‘* to impose and levy proportional and reasonable assessments, rates, 
and taxes upon all the inhabitants of, and persons resident, and estates lying 
within, the said commonwealth; and also to impose and levy reasonable duties 
and excises upon any produce, goods, wares, merchandise, and commodities 
whatsoever, brought into, produced, manufactured, or being within the same; to 
be issued and disposed of . . . according to such acts as are, or shall be in force 
within the same;” and those acts, which must needs set forth the objects, as the 
above words do the limits, of taxation, are left wholly in the discretion of the 
legislature, which is authorized to establish ‘‘ all manner of wholesome and 
reasonable orders, laws, statutes, and ordinances . . . so as the same be not 
repugnant or contrary to this Constitution, as they shall judge to be for the good 
and welfare of this commonwealth, and for the government and ordering thereof, 
and of the subjects of the same, and for the necessary support and defence of the 
government thereof.” (Part 2, c. 1, § 1, art. 4.) A more liberal grant of 
parliamentary powers, the exercise of which are not elsewhere specially inhibited, 
could not well be worded. Under any such language as this it is most difficult to 
see where the judiciary can find its warrant for prescribing to the legislature what 
in its full diseretion it may and what it may not ‘‘ judge to be for the good and 
welfare of this commonwealth and of the subjects thereof.” It may be that the pub- 
lic good and welfare cannot properly be subserved by private corporations, but it 
would seem to be specially reserved to the legislature to judge on that point.’ 

If then the inhibition is not express in this case, but one of construction, to be 
inferred from the obvious impropriety and injustice of the legislation in question, 
it remains to consider the second of the points raised: Does the fact of an 
essentially public function, such as supplying to the community necessary avenues 
of communication and transportation, devolving for economical reasons on a 
. private corporation or into the hands of an individual, necessarily divest it of its 
public character ? 

This point was fully met by Chief-Justice Black, in the Pennsylvania case. 
‘* But it has been argued (and here, perhaps, is the strain of the case) that this 
will be taxation for a private purpose, because the money levied will be in effect 
handed over to a private corporation. I have conceded that a law authorizing 
taxation for any other than public purposes is void; and it cannot be denied that 
a railroad company is a private corporation. But the right to tax depends on 


the ultimate use, purpose, and object for which the fund is raised, and not on the ~ 


nature or character of the person or corporation whose intermediate agency may 
be used in applying it. A tax fora private purpose is unconstitutional, though 
it pass through the hands of public officers; and the people may be taxed for a 
public work, although it be under the direction of an individual or private corpo- 
ration. The question then, is, whether the building of a railroad is a public or 
private affair. If it be public it makes no difference that the corporation which 
has it in charge is private. . . . 

1 The provisions contained in many other State constitutions on this subject will be found 
collected in Sedgwick on St. & Const. Law, p. 555. They all seem to be to the same effect. 
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«Canals, bridges, roads, and other artificial means of passage and transportation 
from one part of the country to the other, have been made by the sovereign power, 
and at the public expense, in every civilized State of ancient and modern times. 

. It being the duty of the State to make such public improvements, if she 
happen to be unable or unwilling to perform it herself to the full extent desired she 
may accept the voluntary assistance of an individual, or a number of individuals 
associated together and incorporated into a company. The company may be 
private, but the work they are to do is a public duty; and along with the public 
duty, there is delegated a sufficient share of the sovereign power to perform it... . 

“Tf the making of a railroad is a public duty, which the State may either do 
entirely at the public expense, or cause to be done entirely by a private corpora- 
tion, it follows that such a work may be made partly by the State, and partly by 
a corporation, and the people may be taxed for a share of it, as rightfully as for 
the whole. ‘The corporation may be aided by an exertion of the taxing power, 
as well as with the right of eminent domain.” ! 

The fallacy, if any exists, in this portion of Judge Cooley’ 8 opinion, lies in his 
failure to draw the distinction between the means and the end. Whether the end 
is public or not may be a matter for the court to decide, though in any case a 
great discretion is reposed in the legislature. The means, however, the simple 
agency through which must constitute a very narrow ground on which to base 
a broad legal distinction. Yet it is on this very ground that the attempt is now 
made to base it. That the use, the purpose, is a public one, is on all hands 
conceded, —the agent, however, is pronounced a private party. This is most 
explicitly set forth in the concurring opinion of Judge Campbell. This we 
cannot but think is a new claim in the judiciary. They have ever passed on the 
nature of the use or end; in future they are also to pass on the character of 
the agent. It is not enough that the legislature exercises that ‘* broad discre- 
tion” to a proper and unimpeachable public use, but it must also, without regard 
to convenience or expense, exercise it through a public servant. Limitations, 
restrictions, and conditions, guarding the public, will not suffice; a public fune- 
tion which is exercised by a private corporation, ceases at once to be a public 
function as regards taxation, — otherwise as regards eminent domain. We do 
not believe this position is tenable; we are confident it has not been taken 
before. The law never ignores great facts. It never until now has done so in 
respect to railroads. Judge Cooley correctly says that in the eye of the law rail- 
roads can only be regarded as private corporations, but he does not say, what is 
equally well established, that the law regards them as private corporations created 
to serve a distinct public use, having an intimate connection with public interests 
and public duties, referred to in the decisions as modern public highways,? and, 
because of all these public relations, enjoying certain privileges and powers 
shared in by no other corporations, and which partake of the nature of sover- 
eignty; these privileges and powers the law calls the prerogative franchise of 
railways.* 

121 Penn. St. 169, 170. See also Concord Railway v. Greeley (17 N. H. 55). 

2 Pierce on Railways, 244; Redfield on Railways, § 63, n. 3; Shelford’s Law of Railways, 
I. p. 7, n. 4; IL. pp. 2, 238, n.; Cooley's Constitutional Limitations, p. 533, “the latter 
(railways) are equally public highways with the others (turnpikes) when open for use to the 
public impartially.” 

8 Redfield on Railways, § 25. 
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It is when he approaches the consideration of these prerogative franchises that 
Judge Cooley's opinion becomes most labored. There are two of these attri- 
butes of sovereignty which have been freely exercised in behalf of railroads, — 
taxation and eminent domain. Of these two it has been hitherto generally 
declared that taxation is the one power most completely in legislative discretion; 
there is in regard to that no such constitutional restriction as is found respecting 
eminent domain.' ‘* This right,” Judge Cooley concedes, ‘* may be exercised in 
behalf of railways in the hands of private parties. But there can be no doubt, I 
think, that this holding was a considerable modification of common-law principles, 
though, at the same time, it must be admitted that it was on such strong grounds 
of necessity and policy, and in view of considerations so entirely new, as fully to 
excuse and indeed to justify it. . . . The State is allowed to [exercise the right 
of eminent domain] in the case of railroads, under the guise of a convenient 
fiction, which treats a corporation, managing its own property for its own profit, 
as merely a public convenience and agency.” (p. 130.) The ‘‘strong ground of 
reason and necessity” is then stated as follows (p. 131.) : ‘* A railroad cannot go 
around the farm of every unwilling person, and the business of transporting per- 
sons and property for long distances by rail, which has been found so essential 
to the general enjoyment and welfare, could never have existed if it were in the 
power of any unwilling person to stop the road at his boundary, or to demand 
unreasonable terms as a condition of passing him.” 

According to all recognized rules of constitutional construction it would seem 
as though a legislature in this case either had or had not a right to exercise the 
power of eminent domain. If it has not the right, it was for the judiciary to say 
so, and for the people, if they saw fit, to so amend the Constitution as to bestow 
it on them. The argument ab inconvenienti is excellent in its place, in a consti- 
tutional convention, but has repeatedly been ruled out as an element in the con- 
struction of the fundamental law. Ifthe unwilling farmer was protected, as Judge 
Cooley intimates, in the enjoyment of his property by constitutional restrictions, 
the judiciary would seem to have had one simple duty in the premises ; namely, to 
protect him in his rights until the restrictions were regularly removed. This 
creating a judicial ‘‘ fiction” wherewith to break down a constitutional safeguard 
secured to the citizen is a method of arriving at a result which, it is greatly to be 
hoped, will continue without authority. 

The exercise of the power of eminent domain has not hitherto been generally 
sustained on this ground. It has generally been held that it lay in the discretion 
of the legislature to declare what a public use might be, such as called for the 
exercise of this power. In the language of Chief-Justice Shaw, who never at- 
tempted this distinction between private and public agents to an end, but looked - 
simply to the end itself, ‘‘ We must look to the declared purposes of an act, and 
if a public use is declared it will be so held, unless it manifestly appears by the 
provisions of the act that they can have no tendency to advance and promote 
such public use.”* In much the same way Chancellor Kent limited the interfer- 


1 Redfield on Railways, § 63, n. 3. 

2 Hazen v. Essex Ov. (12 Cush. 477). In this the declared purpose was to create a large 
mill power. In Lumbard v. Stearns (4 Cush. 60) the same decision was rendered by Judge 
Shaw in favor of a private aqueduct company. See also Cooley’s Constitutional Limitations, 
pp. 534-539. 
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ence of the judiciary in cases where the use was declared py the legislature to 
instances where, under pretext of some public use or service, a gross abuse of 
discretion or fraudulent attack on private rights should be attempted.’ 

The conclusion would seem to be one difficult to avoid. If no direct inhibi- 
tion of legislation of this character can be pointed out in the constitutions, then 
full parliamentary power and discretion in the premises would seem to belong to 
the legislatures. Could the courts of England undertake to set aside, as against 
natural right, acts of Parliament of a character like the acts of legislature under 
discussion? If they could not, by what authority can the courts of this country ? 
It has been repeatedly declared that courts will declare legislative acts unconsti- 
tutional only in cases where the discrepancy is clear beyond a doubt. That the 
Michigan court has made an excellent argument in support of one view of a 
case few will deny, but equally few will be likely to concede that it has estab- 
lished that view ‘‘ clearly, palpably, plainly, and in such manner as to leave no 
doubt or hesitation on our minds.” 

Perhaps, in concluding this criticism, a few words may not improperly be said 
on another aspect of the question. We have already, with sufficient distinctness, 
intimated our own opinions on the wisdom of the system of authorizing municipal 
aid to railroads as it now exists. It has already produced much ruin and dis- 
tress, and the end is, doubtless, not yet. The abuses that have grown up under 
the practice have led to its direct inhibition through amendments to the consti- 
tutions of several States. Herein lies the proper remedy for an evil of this 
nature. It will not be remedied through the usurpation by the judiciary of a 
discretion reposed in the legislature. The tendency of the judiciary in this 
direction is not wholly unsustained by public sentiment. Gov. Haight, in his 
letter already referred to, uses this language: ‘‘The scenes which transpire 
in legislatures in our times, the lack of conscience exhibited, the power of organ- 
ized corruption outside and inside these bodies, the audacious attacks upon the 
public interests and upon private rights, the popular apprehension when legis- 
latures convene, and the popular satisfaction evinced at their adjournment, are 
significant of the necessity that the judiciary should vindicate the Constitution, and 
secure the public safety by confining legislatures within their legitimate powers.” 
We have no opinion to advance as to the correctness of the facts here stated; we 
do insist, however, that they cannot be made the ground of any judicial action. 
However bad legislatures may now be, or may hereafter become, the judiciary 
is not and cannot successfully be made their guardians or even a board of legis- 
lative supervision. ‘The remedy for the evil complained of does not lie in that 
direction. We do not mean to imply that Judge Cooley’s opinion is marked by 
any indications of this sentiment. His very high character as a jurist, and the 
whole tenor of his decision completely negative any such inference. Others, 
however, have not equally realized the responsibilities and dangers of the judicial 
department. Provision is made in all our constitutions for alteration through 
amendment, but never for amendment through judicial construction, and when- 
ever the courts are tempted by such exhortations as that of Gov. Haight, or by 
such evils as those recently witnessed in Iowa and Wisconsin, to construe into 
the fundamental law restrictions on the powers of their co-ordinate departments 


1 Commentaries, II. p. 340. 
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not explicitly therein set forth, they should be reminded of the 30th article of the 
Bill of Rights of Massachusetts, which prescribes that, ‘‘ In the government of 
this commonwealth, the legislature shall never exercise the executive and judicial 
powers, or either of them; the executive shall never exercise the legislative and 
judicial powers, or either of them; the judicial shall never exercise the legislative 
and executive powers, or either of them: to the end that it may be a government 
of laws, and not of men.” 


UNITED STATES. 


Tue Lecat Tenper Cases. — Perhaps the most public act of Mr. Attorney- 
General Hoar was his argument before the Supreme Court in March last, on a 
motion to reopen the legal tender cases. He did not move for a re-hearing of 
Hepburn vy. Griswold, but for a new discussion of the question in some other un- 
decided cases, on appeal from the Court of Claims, involving the same principle; 
he grounded his motion on the great importance of the case, on the fact that the 
legal tender law had been acquiesced in by the country for eight years, that all 
the State courts, with one exception, had declared it constitutional, and finally 
that Hepburn vy. Griswold had been decided in a court, consisting only of seven 
judges, by a majority of one. The argument was the signal for a hot renewal 
of the legal tender discussion by the press all over the country, and it was gener- 
ally supposed that whatever might be the disposition of some of the members of 
the court, the two new justices, Bradley and Strong, would carry the day in favor 
of are-hearing. When the question came up, the counsel for the appellants moved 
to dismiss the appeals. The Attorney-General opposed the motion, and in the 
course of his remarks denied that there had been any order of court precluding 
the re-opening of the point decided in Hepburn v. Griswold. (The appellants 
contended that when Mr. Evarts was Attorney-General an order had been made 
by agreement that their cases should abide the result in Hepburn vy. Griswold.) 
The Chief Justice interrupted the Attorney-General, contradicting his statement 
‘* with feeling.” Mr. Justice Miller, ‘* with equal feeling,” said that he knew of 
no such order. Mr. Justice Nelson agreed with the Chief Justice; Mr. Justice 
Davis with Mr. Justice Miller. The Chief Justice repeated his statement with 
‘* emphasis and hardly suppressed passion,” and then, on the suggestion of Mr. 
Justice Davis, who remarked that it was hardly worth while to bandy words, the 
cases were allowed to go over. A few days later it was announced that in the 
opinion of the court the appellants had the right to withdraw their appeals. 
Those who remember the excitement the case occasioned at the time will enjoy 
the manner in which the official report states it. ‘* After some conference on the ° 
bench, where the judges did not seem to be entirely unanimous, the court with- 
drew for consultation. On their return the Chief Justice announced it as the 
unanimous judgment of the court that the appellants had a right to have their 
appeals dismissed, and they were both dismissed accordingly.” — Latham’s and 
Deming’s Appeals, 9 Wal. 145. 


RESIGNATION OF ATTORNEY-GENERAL Hoar.—On the 15th of June the 
Attorney-General resigned his office, and the President accepted his resignation. 
Whether he had been asked to resign, or whether the burdens of official life had 
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proved too onerous and disagreeable, does not appear to be certainly known. 
The country loses in him a valuable officer, who furnished, so long as he remained 
at Washington, a striking disproof of the charge so frequently brought against 
American political life, — that it is of necessity dishonest. The Attorney-General 
had many enemies, who accused him of many evil things, but none were bold 
enough to charge him with corruption. That his manners were unpopular was 
natural enough. His temper was not of that kind which enables a man to deal 
with sycophants and knaves on terms of sympathy and respect, and the commit- 
teemen and delegates who thronged to Washington to press their claims upon 
him found him reserved, austere, and ‘‘ proud.” He did not consider it to be 
part of the business of the Law Officer of the United States to adjust the local 
rivalries of peddling politicians, and as soon as this was understood he became 
unpopular. ‘The office-seekers went away thoroughly convinced that though per- 
haps Judge Hoar might know a great deal of law, and might have been a very 
good judge and an honest man and all that, still he clearly did not understand 
politics. He was neither progressive nor live, and these are the qualities, as 
every one knows, that the nineteenth century demands of a lawyer. So he 
was obliged to retire, just as his subordinate, Marshal Barlow, of New York 
(with regard to whose manners a committee, if we remember right, went on to 
Washington), had been before him. So that his example no longer disproves the 
charge we just now spoke of. His successor is the Hon. Amos T. Ackerman, of 
Georgia, the principal facts of whose life we find in the Internal Revenue Record 
for June 18. He was born at Portsmouth, N. H., in 1823, and is therefore forty- 
seven years of age. He was educated at Dartmouth, and soon after graduating 
went to Georgia, where he was employed as a teacher for some time. Since his 
emigration, he has always lived in Georgia. He studied law in the office of 
Judge Berrien, who was himself at one time Attorney-General. During the war 
he was a Unionist, and is now what would probably be called a ‘‘ conservative 
Republican.” Mr. Ackerman is the same gentleman about whom a story went 
through the newspapers a year or two ago illustrative of the rancorous temper of 
the South. At a term of court held at Atlanta, or some other large city in 
Georgia, Mr. Ackerman appeared and moved the court for a continuance of 
several pending cases in which he was retained as counsel. The ground of the 
motion was that, owing to his loyalty during the war, he could obtain lodging 
neither for man nor beast where the court was sitting. The hotels would not 
receive him, and he found that he should either have to sleep by the roadside, or 
else leave the town. The court granted the motion. The new Attorney-General 
has not yet given the public much opportunity for judging of his ability, for his 
opinion on the Georgia question, in which he decided that State to be within the 
Union, is one of those complicated decisions on law and politics from which little 
can be learned as to the ordinary processes of a lawyer’s mind. Every American 
must at least be thankful to him for having at any rate settled it, as also for hav- 
ing refused to make a stump speech on the subject before the time for filing his 
opinion. This, however, was rather the kind of thing which his predecessor was 
in the habit of refusing to do. Mr. Ackerman’s ability and character is of all 
the more importance because he is to be in future not only Attorney-General, but 
head of the Department of Justice. This new department is established by act 
of Congress approved June 22, 1870. We give below an abstract of all the pro- 
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visions contained in it of general interest. It will be seen that the intention of the 
act is to place all the legal machinery of a government under one responsible 
head. 

The act, after establishing by section 1 an executive department of the govern- 
ment, to be called the Department of Justice, of which the Attorney-General 
shall be the head, further provides, in sections 2 and 3, that there shall be in the 
department an officer learned in the law to assist the Attorney-General, to be 
called the Solicitor-General, who, in case of vacancy in the office of his principal, 
or in his absence or disability, shall exercise the duties of that office ; that the 
assistants of the Attorney-General shall be retained and it shall be their duty to 
assist the Solicitor-General as well as the Attorney-General; and that the various 
solicitors of the treasury, the internal revenue, the naval department, and the 
law officer in the department of state, shall be transferred from their present 
departments, with their clerks, messengers, laborers, and assistants, together with 
the subordinates of the Attorney-General’s office to the department of justice, 
where said officers are hereafter to exercise their functions under the supervision 
of the Attorney-General. 

Section 4 enacts that the Attorney-General may refer questions except such 
as involve a construction of the Constitution to his subordinates; and upon the 
indorsement of his approval, their opinion shall have the same force and effect 
as belong to the opinion of the Attorney-General. 

Section 5 relates to the argument of causes in which the Government is in- 
terested in the Court of Claims and the Supreme Court. The Attorney-General 
may require the Solicitor-General to argue any case before the Court of Claims, 
and.as to appeals from that court to the Supreme Court, it is made the duty of 
the Solicitor-General and Attorney-General to argue them as in other cases. 

The Attorney-General is empowered to conduct and argue government cases 
in any court of the United States, or he may require the Solicitor-General or 
any officer of his department to do so. These officers may also be sent to any 
State or district in the United States, to attend to the interests of the United 
States in cases there pending, or other interests of the United States. 

The act further provides for sending questions of law arising in the War 
or Navy Department the cognizance of which is not given by statute to some 
other officer, to the Attorney-General, and each head of any department may re- 
quire: the opinion of the Attorney-General on questions of law arising in the 
administration of their respective departments, and that such officer shall make 
the necessary rules and regulations for his department. Section 9 provides that 
the Solicitor-General, the assistants of the Attorney-General, and all the solicitors 
and assistant solicitors, shall be appointed by the President wita the concurrence 
of the Senate ; all other employees to be appointed and removable by the Attor- 
ney-General. Annual salaries are provided: to the Solicitor-General, $7,500; 
to each of the assistants of the Attorney-General, $5,000; to the Solicitor of the 
Internal Revenue, $5,000; and to the other officers, the salaries and fees now 
allowed by law. The Attorney-General is to report annually to Congress con- 
cerning the business of the department ‘‘and any other matters appertaining 
thereto that he may deem proper, including the statistics of crime under the laws 
of the United States, and as far as practicable under the laws of the several 
states,” and to require any solicitors or officers of the department to give opinions 
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and render services necessary to enable the President, departments, and bureaus 
to discharge their respective duties. 

Such solicitors and officers are also charged with the duty of conducting, 
prosecuting, and defending suits in the Supreme Court and Court of Claims, 
under the direction of the Attorney-General, and no fees are to be allowed to any 
other attorney for any service required of the officers of the department, and the 
various attorneys of the United States are to make a report to the Attorney- 
General of their proceedings, and also of those of all other attorneys employed 
in business in which the United States shall be concerned. 

The secretaries of the executive departments are prohibited by the act from 
employing attorneys or counsel at the expense of the United States. Advice is 
to be sought at the Department of Justice, and no counsel or attorneys’ fees 
shall be allowed to any person besides the district attorneys and their assistants 
for services rendered the United States, unless hereafter authorized by law, and 
then only on the certificate of the Attorney-General that such services could not 
be performed by him or his subordinates, including the district attorneys. 

And every attorney and counsellor who shall be specially retained under 
the authority of the Department of Justice to assist in the trial of any case in 
which the Government is interested, shall receive a commission from the head of 
said department as a special assistant to the Attorney-General, or to some one 
of the district attorneys as the nature of the appointment may require, and shall 
take the oath required by law to be taken by the district attorneys, and shall be 
subject to all the liabilities imposed upon such officers by law. 

Further provision is made by the act for the publication, from time to time, 
of such opinions delivered by the law officers of the department as the Attorney- 
General may deem valuable for preservation. The volumes are to be distributed 
in such manner as the Attorney-General may prescribe. The act takes effect 
from and after July 1, 1870. 

The Solicitor-General has not as yet been appointed. Who he is to be or how 
far the Government will consider itself at liberty to allow the affairs of the New 
York Custom House to influence its selection we have no means of knowing; but 
the profession may certainly demand of Mr. Ackerman that the large appointing 
power conferred upon him shall be exercised in the interest of efficiency and 
experience, and not of partisan politics. 


JupiciaL Satartes. —It is hardly necessary for us to say that we sincerely 
regret the failure of the measure to increase the salaries of the Supreme Court 
judges. It was a moderate enough proposal that the Chief Justice should have 
ten thousand, and the associates eight thousand, a year. The argument in its 
favor was a very simple one, — that the present salaries, however well adapted to 
the necessities of fifty years ago, are not enough at a period in which expenses are 
three or four times as great as then, Of course the honor of the position is worth 
something, but that is always a constant element in the calculation, and is not 
greater now than when Marshall sat upon the bench. There is no argument 
whatever on the other side that we know of, except the Simplicity-of-Republican- 
Institutions argument, and the undoubted fact that judges can be got for “ half the 
money.” Not only is this true, but it would be true whatever the salaries were. 
So also you could obtain plenty of gentlemen to act as President of the United 
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States for a mere song, but they would not reflect much credit upon the office, 
The only way in which good judges can be obtained is by increasing the natural 
attractions of the position by a sum sufficient to live upon. ‘Ten thousand a 
year is not a large income for men who live in cities during the greater part of 
the year. Until we pay our judges at least that sum, lawyers with a large and 
lucrative practice will not go upon the bench. All this is trite; every lawyer of 
intelligence will at once admit the truth of it. The fact to which we wish to call 
attention is that Congress declines to pass the bill. The simplicity of our 
representatives far surpasses that of our institutions. 


SeventH Jupiciat Crrcurr.— We are glad to see that Judges Davis and 
Drummond have appointed a reporter for this circuit, — Mr. Josiah H. Bissell, a 
member of the Chicago bar. The circuit is composed of the States of Illinois, 
Indiana, and Wisconsin, and is one in which cases of great moment are continually 
deciding. We learn from the Chicago Legal News that it is not unlikely that a 
volume or two of decisions between McLean’s Reports and the New Series may 
be brought out. We trust they may be, and we also hope that Mr. Bissell 
will do what he can to rescue the manly art of reporting from the slough into 
which it has lately fallen. “By carefully avoiding the methods pursued by most 
of his colleagues he will perhaps reach this desirable result. 


House or Representatives. — In the matter of Pat. Woods. We have 
before us the argument of Mr. Bradley T. Johnson, of counsel for Woods, and 
he makes out a convincing case for his client. On the 30th of May, Woods 
assaulted Porter, a member of Congress, in the streets of Richmond. For this 
assault he was arrested by the United States Marshal for Virginia, and brought 
before the bar of the House. Before leaving Richmond, a writ of habeas corpus 
was served on the officer having Woods in custody, who disregarded the writ, 
subsequently making return that he held the prisoner by virtue of the authority 
of the House of Representatives, and this return being in law sufficient, that 
proceeding then stopped. The House treating the assault as a breach of privi- 
lege, sentenced Woods to be imprisoned for three months. According to Mr. 
Johnson, there was no evidence whatever that at the time of the assault Woods 
knew Porter to be a member of Congress. According to the committee which 
investigated the matter before the trial, Woods knew Porter to be a member of 
Congress on his way to Washington, and made the assault on him for that 
reason. On this fact the whole case hinges. There can be no doubt that 
Congress has power to punish for contempt, and that this power extends to acts 
done out of its presence which are intended to disturb, and do in fact disturb, 


its proceedings. But that this principle can be made to cover cases in which — 


such an intention does not exist, seems to us a monstrous proposition. What 
the facts may have been in the case of Woods, we have no means of knowing; we 
merely cite the case as a curious illustration of the immense, although necessary, 
irresponsibility of governments, even of those which act, like our own, under 
the restraints of a written constitution. In the case of Woods, we see a citizen 
dragged from his residence, denied the right of habeas corpus, deprived the right 
of trial by jury, and finally thrust into prison by authority of a body answerable 
to neither executive nor judiciary for its acts. And all this, no doubt, may 
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be quite constitutional if a certain state of facts exists, —the sole judge of the 
existence of these facts being the same irresponsible body. Whether such 
enormous powers are exercised tyranically or not depends of course upon the 
character of the members who compose this body. 


LeaisLaTion. — The old Codification Commission, appointed about four years 
ago, expired by limitation within the past year. It is said that very little was 
accomplished by the commission, except by Judge James, of Ohio: the only 
visible result being the consolidation of the patent laws passed at the last session. 
Congress has now created a new commission, and the President has appointed, as 
its members, Judge James, Benjamin Vaughan Abbott, of New York, and 
Victor C. Barringer, of North Carolina. 


THE PROVERBIAL DELAYS OF JUSTICE are well illustrated by the difficulties 
with which suitors meet in obtaining satisfaction of judgment in the Court of 
Claims at Washington. Twenty different steps are said to be necessary. Chief 
clerk to the first auditor states the account and computes the interest ; another 
clerk in the same office copies and numbers the account; another clerk in first 
comptroller’s office registers in his book the number and amount of the account ; 
chief clerk of first comptroller verifies the account and the computation of in- 
terest; first comptroller signs it; another clerk in first comptroller’s office again 
verifies it; register clerk copies and registers it; deputy register signs it; war- 
rant clerk gives warrant ;: chief clerk signs it; assistant secretary signs it; first 
comptroller’s office registers it; first comptroller signs it; register clerk copies 
it; register signs it; draft-room clerk makes draft; assistant treasurer signs 
the draft; register clerk records the draft; register signs the draft; clerk takes 
receipt for the drafts and hands them over. 


CALIFORNIA. 


Unitep States District Court. —JIn re Edward Fogerty et al., on the 27th 
May, 1870, a petition was filed on behalf of J. D. Fish & Co., of New York, 
praying that the above-named parties be adjudged involuntary bankrupts. On 
the return day of the order to show cause, the alleged bankrupts appéared and 
consented to the adjudication, which was accordingly made, and the matter referred 
to the register. A motion was now made on behalf of one P. D. Casey, an 
attaching creditor, that the adjudication be set aside and all proceedings in bank- 
Tuptcy vacated, on the ground that the court has no jurisdiction over the case. 
In support of this motion various affidavits were read from which it clearly 
appeared that the alleged bankrupts had never conducted any business within this 
district, nor had any place of business established therein as distinct from their 
place of residence. That they resided in the State of New York, where they 
had a notorious place of business, and that they arrived in this city about 
April 12, 1870, some six weeks prior to the filing of the petition against them. 
Horrman, J., held that proceedings against a debtor to procure an adju- 
dication of involuntary bankruptcy were (like those instituted by him to obtain 
an adjudication of voluntary bankruptcy) to be had in the court of the district in 
which he has resided or carried on business for the preceding six months or for 
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the longest period thereof, that therefore on the facts of the case the court had no 
jurisdiction ; and the proceedings were vacated. 


Supreme Court. — Harpending v. Haight. The Montgomery Street South 
Bill, The Constitution of California provides (Art. 1V.§ 1) that ‘‘ The legis- 
lative power of this State shall be vested in a senate and assembly, which shall 
be designated as the legislature of the State of California. . . . 

‘*Sxcr. 17. Every bill which may have passed the legislature shall, before it 
becomes a law, be presented to the governor. If he approve it, he shall sign it; 
but if not, he shall return it, with his objections, to the house in which it origi- 
nated, which shall enter the same upon the journal, and proceed to reconsider it. 
If, after such reconsideration, it again pass both houses by yeas and nays, by a 
majority of two-thirds of the members of each house present, it shall become a 
law, notwithstanding the governor's objections. If any bill shall not be returned 
within ten days after it shall have been presented to him (Sundays excepted), 
the same shall be a law, in like manner as if he had signed it, unless the legis- 
lature, by adjournment, prevent such return.” By Act of May 1, 1852, § 2, it 
is provided that ‘‘ every bill which has passed both houses of the legislature, and 
shall not be returned by the governor within ten days, having thereby become a 
law, shall be authenticated by the governor causing the fact to be certified 
thereon by the Secretary of State, in the following form: ‘This bill having 
remained with the governor ten days (Sundays excepted) and the senate and 
assembly being in session, it has become a law this —— day of —— a.p, ——;' 
which certificate shall be signed by the Secretary of State, and deposited with 
the laws in his office.” 

On March 19, 1870, a bill, which had originated in the senate and passed 
both houses, was presented to the governor. On March 31, at 4 o'clock P.M., 
the senate adjourned until the following morning at eleven. Within half an 
hour after the adjournment for the day, the messenger of the Executive entered 
the vacant senate chamber. The object of his appearance there was to impart to 
the senate the knowledge of the fact that the governor had vetoed the bill in 
question. He had with him the bill, as well as the message of the governor 
addressed to the senate, informing that body that the bill was therewith returned 
without the Executive approval, and setting forth the reasons of his action in that 
respect. But the messenger did not deliver to the senate, nor deposit for its use 
with any officer of the senate, or with any other person, either the bill or mes- 
sage, but immediately returned them both to the governor himself. 

The governor was subsequently requested by the petitioner to authenticate 
the act, as not having been returned within ten days, but refused so todo. The 
petitioner then moved for a peremptory writ of mandamus, commanding the 
governor to cause the statute to be authenticated. The Supreme Court held, 
1st, that the bill not properly ‘‘ returned” within the meaning of the Constitution, 
and therefore became law; 2d, that as authentication was, under the circum- 
stance, a ministerial duty on the part of the governor, the writ must issue. 
Temple, J., though agreeing that the bill became law, dissented as to the power 
of the court to issue mandamus, resting his dissent partly on the fact that the 
petitioner had no such interest in the act required to be done by the law as would 
authorize him to ask for this relief. He says: ‘‘ Nor are we foreclosed from this 
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inquiry by the terms of the stipulation that the petitioner has such an interest in 
the event of these proceedings as makes him a proper party thereto. The facts 
show that no one can have such an interest in it, and this goes to the sufficiency 
of the agreed statement and to the jurisdiction of the court. If it is possible to 
imagine circumstances which would give the petitioner a vested, specific interest, 
we can suppose he has that under the terms of this stipulation. The pur- 
pose of the bill appears from the agreed statement to be ‘‘to make open and 
establish a public street in the city and county of San Francisco.” What vested, 
private, or individual right can any one have acquired under this bill? Certainly 
no one has a vested right in a public highway which has never yet had an exist- 
ence. If the petitioner is owner of the land proposed to be taken for the highway, 
does that establish a vested right under this bill? If government has resolved 
to take private property for public use, does that give the person whose property 
is about to be taken a right in the proceedings? Can one have a specific right 
to be despoiled? If the petitioner can have no specific right in the proceedings 
in either respect mentioned, it would seem to be evident that he can have no 
individual interest in the matter. His interest is the same as that of any member 
of the community affected by the statute. His rights are simply those of a citizen 
to have a public law executed, and not less so because it would confer a pecuniary 
benefit upon him. 

Now all the cases upon the subject, whether the writ be asked against the . 
governor or any other officer, go upon the ground that some person has a vested 
or individual right which requires the exercise of this extraordinary jurisdiction 
to enforce or preserve it; and I venture the assertion that no court has ever yet 
attempted to command the governor of a State to perform a public duty in the 
execution of a public law when no one had any individual interest in the matter, 
and there was no private or vested right to protect or enforce. In Marbury v. 
Madison, the court speaks of the right which will support such a writ as a vested 
right or an individual right. It is said by Mr. Attorney-General Butler, whose 
opinion is quoted and relied upon in the leading opinion, that it must be a .ninis- 
terial duty, imposed for the benefit of a private party, and also that it must be to 
protect a vested right ; and this is taken for granted in the leading opinion. 

The case seems to have created a good deal of excitement in California, and 
it is hard to escape the conclusion that the decision of the court has a political 
color; the references contained in it to the usurpations of the house of Stuart we 
seem to have met with before. 


HussanD anD Wire. — We find in the Law Register for August the report 
of the case of Galland v. Galland, in which the Supreme Court of California lately 
held (SpraGuE and SanpERSON, JJ., dissenting) that it had jurisdiction as a 
court of equity to decree alimony to a wife, though no divorce was sought. 
The question, as stated by the court, was whether a wife who, without cause, is 
driven from her husband's house with her infant child, and is wholly without 
means of support, can maintain an action against the husband for a reasonable 
allowance for the maintenance of herself and child, unless she couples with her 
application a prayer for divorce. In Adams v. Adams, 100 Mass. 365 (3 Am. 
Law Rev. 778), a somewhat similar case was decided the other way. The Mas- 
sachusetts case was an application by the wife for the equitable writ of supplicavit 
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grounded on the cruelty of the husband, and incidentally thereto for permanent 
alimony. The petition contained an allegation that the wife had conscientious 
scruples against applying for a divorce. The Court held that the writ did not 
lie ; quite a full collection of the English and American authorities may be found 
in Adams v. Adams. 


CONNECTICUT. 


A case was tried recently in one of the Connecticut courts in which the plain- 
tiff claimed damages for being violently ejected from a train on the New York 
and New Haven Railway. The counsel for the defence, in his plea that no un- 
necessary violence was used, made out the conductor to be a second Chesterfield, 
and the brakeman, who had broken the unfortunate passenger’s head, and cast 
him neck and heels out of the cars, the most tender hearted and amiable of living 
creatures. ‘* Observe, gentlemen of the jury,” said the railroad lawyer, ‘‘ the 
manner in which the gentlemanly conductor.ordered the removal of this desperate 
man, by saying, in his good-natured way, ‘ Now, boys, take hold, and put this 
fellow off.’” This expression did not escape the sharp ears of the plaintiff's 
lawyer, who, in his turn, illustrated it as follows: ‘‘ Gentlemen of the jury, my 
brother has told you that the conductor, in the most pleasant manner, said, 
‘Now, boys, take hold and put this fellow off.’ Now, gentlemen, when is it 
that men are addressed as boys? Why, when they are expected to do something 
violent or dangerous. As the mate calls upon his crew: ‘ Now, boys, lay aloft 
and furl top-sails ;’ or the captain shouts to his men in the field, ‘ Now, boys, aim 


low and let ’em have it ;’ but, gentlemen, what should you think, if a bank presi- 
dent should summon his directors together with ‘ Now, boys, let’s go in and dis- 
count Brown’s note ;’ or of the clergyman who should rise in his pulpit and shout: 
‘ Now, boys, let's sing the 42d Psalm?’” Verdict was rendered for the plaintiff. 
— Albany Law Journal. 


Tue Curer-Justicesuip. — The General Assembly, at its recent session, 
elected Thomas B. Butler, the Senior Associate Judge of the Supreme Court of 
Errors, chief judge of that court, to fill the vacancy occasioned by the death 
of the late Judge Hinman. 

Tue Courts or Common Ptxas, established last year in Hartford and New 
Haven counties, have proved a great source of relief to the overloaded dockets of 
the Superior Courts, and similar tribunals were created by the General Assembly, 
this summer, in Fairfield and New London counties. 


GEORGIA. 


Unirep States District Court. — Ez parte, Meador.— Erskine, J.— 
This case decides that the 49th section of the Act of Congress of July 20, 1868 
(15 Stats. at Large, 125), empowering supervisors of internal revenue to 
‘summon any person to produce books and papers or to appear and testify 
under oath, before them, and to compel a compliance with such summons in 
the same manner as assessors may do;” i.e., by application to the district 
judge, or a commissioner for an attachment, is constitutional. 
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ILLINOIS. 


Supreme Court. — Under the new Constitution, the Supreme Court will 
consist of seven judges, instead of three, as heretofore; the constitution of the 
court is as follows: Curer Justice, CHarLes B. LAwrENCE; Justices, SIDNEY 
Breese, ANTHONY THORNTON, JOHN M. Scott, Pinkney H. Waker, B. R. 
SueLpon, W. K. McAtuister. We observe that it has been recently decided 
in this court that an attorney’s lien on judgments applies only where specific 
counsel fees are taxable as costs. — Forsyth v. Beveridge, 2 Chic. Leg. News, 294. 


Circuit Court or Cook County. — Wituiams, J.— Robert A. Kinzie v. 
Frederick A. Winston. Ejectment. Plaintiff immediately previous to his bank- 
ruptcy, in March, 1842, owned the fee of land in Sand Street, Chicago, subject to 
the public easement. That street then terminated in Lake Michigan. By 
gradual deposit of alluvion this land has extended into the lake, until more than 
450 feet of accretion exists between Sand Street and the shore. The defendant 
claimed through mesne conveyances from the assignee in bankruptcy. Held, that 
the plaintiff's right in Sand Street was ‘‘ property” within the meaning of the 
Bankrupt Act of 1841, and passed to the assignee; that the right of accretion 
passed with it, and that the plaintiff therefore could not recover. 


Women as Lawyers. — While we of the plodding East are still balancing 
the arguments in favor of or against the admission of women to the various 
professions, the bolder West solves the question by the happy device of allowing 
them to try the experiment. In Wyoming, women sit on juries; in Michigan, 
Mrs. J. E. Tenney has become State Librarian; at the Michigan University, 
women are admitted to the law department on the same terms as men; in 
Chicago, the best legal newspaper is edited by a woman; and now we have a full 
account in that newspaper of the attempt of Mrs. Ada H. Kepley to obtain admis- 
sion to practice at the Illinois bar. 

“‘Mrs. Kepley is the wife of H. B. Kepley, Esq., a practising lawyer of 
Effingham in this State. Having for some years had a desire to be admitted to 
the bar, she commenced at her own home reading various legal text-books. 
Wishing to take a thorough course, she, with the full consent of her husband, 
came to Chicago, entered the law department of the university, and pursued the 
regular course of study prescribed by that institution to the end, and then passed 
a creditable examination. She, with Misses Elise H. Stanton and Sarah Kilgore, 
attended the regular class exercises together with all the young gentlemen of the 
law school. We are glad to note the fact that the men and women of the law 
school treated each other as gentlemen and ladies. The feeling shown against 
women recently in a medical college at Philadelphia has no existence in Chicago. 
When Mr. North in his valedictory announced that the robes of the legal profes- 
sion were, for the first time in the State, to be placed upon a woman, the men and 
women of that vast audience manifested their approval by round after round of 
applause.” 

There was some discussion among the college authorities as to the proper 
wording of the diploma to be conferred upon Mrs. Kepley. It was finally settled 
that she should receive the degree of Bachelor of Laws ‘just like a man.” 
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‘*Mrs. Kepley, with her certificate of examination from the faculty of the Law 
Department, with several other members of the class, called upon Charles H, 
Reed, State’s-Attorney, and, like them, asked for the required certificate of exami- 
nation to present to the Supreme Court for the purpose of obtaining a license to 
practise law. The gentlemen received this, but Mr. Reed, in the politest possible 
manner, told Mrs. Kepley that in the face of the decision of the Supreme Court, 
made in the case of Myra Bradwell, he did not feel authorized to give the required 
certificate. Here is a woman who entered one of the first institutions in the land, 
pursued the same studies as her male classmates, passed the same examination, 
and was adjudged competent, and recommended by one of the most intelligent 
boards of trustees in the West as qualified to be admitted to the bar, denied, by a 
decision of our own Supreme Court on the sole ground that she is a woman, the right 
to follow her chosen profession, notwithstanding the fact that she has spent the 
best years of her life in fitting herself for that profession. ‘There is a day after 
to-day.’ These things will not always be so. 

‘The main point made by the Supreme Court, in the opinion cited above, was, 
that although the statute might be construed so as to make the masculine pronoun 
apply to females, that it was not the intention of the legislature that it should be 
so construed. Will this reasoning hold good if the new Constitution is adopted 
to-day, as we believe it will be? This Constitution will then be the latest ex- 
pressed will of the people. 

‘* The Constitutional Convention adopted a section in the article on Suffrage 
which would have prevented a woman from being an attorney-at-law, or holding 
any Official position. Near the close of the convention, after a full discussion by 
some of the ablest members, in which it was stated that this section would deprive 
women of these rights, it was stricken out.” 

At the same time that Mrs. Kepley graduated, Richard A. Dawson, a negro, 
received his degree. He has since been admitted to practice. This is a fact of 
good omen for Mrs. Kepley. If the State which once contained ‘‘ Egypt” has 
overcome its prejudices so far as to admit to equality the hated black, the time 
cannot be far distant when women will also find the victory won. 

Tae FunpaMentAL Law. — One of the most curious provisions of the new 
Illinois Constitution, — one which shows in a signal manner the broad view of 
their functions taken by the delegates to the convention, —is to be found in 
Art. VI. §4. This section provides that terms of the Supreme Court shall be 
held in the city of Chicago “whenever said city or the county of Cook shall pro- 
vide appropriate rooms therefor, and the use of a suitable library without expense 
to the State.” It seems, however, that the sixth section of the Charter of the 
Chicago Law Institute, enacted in 1857, gives to the judge of the court the use — 
of the Institute library. The attention of the judges has been called to this sec- 
tion, and they are requested to inform the Institute whether these provisions are 
satisfactory to them. The judges have apparently power to stop all legal busi- 
ness in their court until a suitable library is furnished. We hope they will not 
derogate so far from the dignity of the judicial office as to put up with any second- 
class affair. They have the Constitution behind them, and they stand on firm 
ground. 
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INDIANA. 


Unitep States Circuir Court.— Ez parte Robinson. — Davis, J.—It 
appears from the papers in this case that the petitioner, being the duly authorized 
agent of the owners of certain patents granted to Henry B. Goodyear, adminis- 
trator, and to John A. Cummings, offered, on the 23d day of May, 1870, to sell to 
Harrison H. La Fever, a dentist in the county of Grant, in this State, the right to 
use the invention patented, for dental purposes, within said county, for the sum of 
$100, which the said La Fever agreed to pay. Before the sale was completed, 
the District Attorney of the county instituted proceedings against the petitioner 
under the provisions of an act of the legislature of Indiana, entitled, ‘* An act to 
regulate the sale of patent-rights, and to prevent frauds in connection therewith,” 
which took effect April, 1869. 

These proceedings resulted in the petitioner being committed to the jail of the 
county, because he had failed before he had offered to sell the patent-right to 
comply with the terms of the law. 

If the law was valid, he was properly held in custody; otherwise, he should 
have been discharged. This law declares that it shall be unlawful for any person 
to sell or barter, or offer to sell or barter, any patent-right in any county in the 
State without first filing with the clerk of such county copies of the letters-patent, 
duly authenticated, and at the same time swearing to an affidavit before such clerk 
that such letters-patent are genuine and have not been revoked or annulled, 
and that he has full authority to sell or barter the right so patented, which affidavit 
shall set forth his name, occupation, and residence, and, if an agent, the name, 
occupation, and residence of his principal; a copy of this affidavit shall be filed 
in the office of said clerk, who shall furnish a copy of the same to the applicant, 
who shall exhibit the same to any person on demand. Penalties are imposed for 
any violation of these provisions. 

This is an attempt, on the part of the legislature, to direct the manner in which 
patent-rights shall be sold in the State; to prohibit their sale altogether if these 
directions are not complied with, and to throw burdens on the owners of this 
species of property which Congress has not seen fit to impose upon them. I have 
not time to elaborate the subject, nor even to cite the authorities bearing on the 
question, and shall therefore content myself with stating the conclusion which I 
have reached. 

It is clear that this kind of legislation is unauthorized. To Congress is given, 
by the Constitution, the power ‘‘to promote the progress of science and the useful 
arts by securing, for limited times, to authors and inventors the exclusive rights 
to their respective writings and discoveries.” This power has been exercised by 
Congress, who have directed the manner in which patents shall be obtained, and, 
when obtained, how they shall be assigned and sold. 

The property in inventions exists by virtue of the laws of Congress, and no 
State has a right to interfere with its enjoyment, or to annex conditions to the 
grant. If the patentee complies with the law of Congress on the subject, he has 
aright to go into the open market. anywhere within the United States and sell 
his property. If this were not so, it is easy to see that a State could impose 
terms which would result in a prohibition of the sale of this species of property 
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within its borders, and in this way nullify the laws of Congress, which regulate 
its transfer, and destroy the power conferred upon Congress by the Constitution, 
The law in question attempts to punish by fine and imprisonment, a patentee, for 
doing with his property what the National Legislature has authorized him to do, 
and is, therefore, void. 

The petitioner is discharged. 

Supreme Court. — Morris vy. The State. —On trial of an information for vio- 
lation of the Sabbath, the evidence showed that the defendant was engaged ona 
certain Sunday in gathering and boiling sugar water on his premises, that it was 
a good day for the flowing of the water; that his troughs were full and running 
over; that he had no way to save the water but by gathering and boiling it, 
Held, that this was a work of necessity within the statute. 


« IOWA. 


Tne Bonp Cases. — We take the following extract from an Eastern paper: — 

The correspondence between General Dix and President Grant touching the col- 
lection of the railroad bond tax in Lee county, Iowa, we find in an Iowa paper. The 
substance of it is this : General Dix informs the President that it was reported among 
the people that he had said he would not aid officers engaged in collecting the tax, 
if forcibly resisted, and that the report encouraged the evil disposed. The President 
replies, denying any such statement. He says: “I would hardly invite a com- 
munity to resist laws which I am sworn to execute,” and “ if it becomes my duty to 
use force to execute the laws in Iowa, or any other State, I shall do so without 
hesitation.” This Lee-county bond question keeps Iowa in perpetual hot water. 
The courts have entered up judgments by the score; marshals and sheriffs have tried 
to enforce collections, but there is a difficulty in the way, — the people resist payment, 
and the officers have retired discomfited, if not disgusted. 

At first the people resisted through their local officers, who purposely neglected to 
levy or attempt to collect the taxes requisite to discharge the bonds. On the heels of 
this strategy followed mandates of the United States Court ordering the officers to 
levy and collect said taxes. These mandates being disobeyed, next came arrests for 
contempt of court ; but the prisoners were, at least in one instance, rescued from the 
custody of the marshal and his posse. The last stage of the contest has exhibited an 
entirely new phase of resistance. When any property is levied upon to satisfy the 
claim of a bondholder, a large crowd attends the sale, but nobody bids. Nothing 
being realized, nothing can be paid. Thus, up to the present, the people have been 
victorious. Such sharp practice not constituting such resistance to law as would 
authorize the employment of military force, it is not likely to induce the President to 
use any part of the army to compel payment. Still, the struggle may yet drift into 
such complications that the present strategy will not suffice. 

So far passive resistance has been more powerful than any number of writs. It is 
such a case as would bear compromising, but we have heard of no efforts to that end. 
Both sides are stubborn. One refuses payment, and the ingenuity of the other has 
not discovered a device to enforce it. There is more law than remedy.— Chicago 
Republican, 11th. 

We trust that the Government may find means to compel payment. The case 
is a very simple one. The Iowa counties voted a tax which has been declared 
valid by the highest courts, and they now refuse to pay the tax created. If they 
can do this with success law is a failure and justice a burlesque. 
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LOUISIANA. 


Tue FourTEENTH AMENDMENT. — Unirep Srates Circuit Court. — District 
of Louisiana, The Live Stock Dealers and Butchers’ Association v. The Crescent 
City Live Stock Landing and Slaughter House Company. The facts of this im- 
portant case are as follows: The legislature of Louisiana in March 1869, passed 
an act, the practical effect of which was to incorporate the defendant company, 
and give them a monopoly of the stock landing and slaughter house business with- 
in a certain district for twenty-five years. The act directed the closing up and 
discontinuance of all other yards, slaughter houses, and stock landings. The 
company were entitled to regulate tolls, and all cattle slaughtered in their slaughter 
houses, and were to erect sufficient buildings and landings or forfeit their charter. 
All animals slaughtered are to be subject to government inspection. 

The company, having become organized, and having erected or purchased 
buildings and landings, undertook to carry this remarkable law into effect by 
suing for penalties and for injunctions out of the State courts to prohibit other 
parties from carrying on their business, though carried on, as to locality and 
other regulations, in all respects in compliance with the law. Several hundred 
suits were brought, and some cross-suits by the anti-monopoly, or people’s party ; 
but the result of this litigation was that the Supreme Court of Louisiana sustained 
the monopoly. The contestants then brought writs of error to the Supreme Court 
of the United States, which were allowed by Mr. Justice Bradley; but no atten- 
tion was paid by the State courts to the supersedeas effected by these writs. 
Finally, the contestants filed a bill in equity in the Circuit Court of the United 
States for the District of Louisiana, and applied for an injunction to stay the pro- 
ceedings of the monopoly, and to prevent them from adopting or initiating any 
further acts to harass and annoy the complainants. This was the application made 
to Mr. Justice Bradley and Judge Woods, who were then holding the Circuit ; 
the court held the action of the State legislature, in conferring the monopoly 
on the Corporation, to be repugnant to the XIVth Amendment, and void. 

The following extracts give the substance of the opinion of Judge Bradley 
in sustaining the application : — 

“The Constitution of the United States contained several provisions for the pro- 
tection of the people in the enjoyment of their civil rights and privileges, some of 
which were binding on the Federal Government, and others on the State govern- 
ments. Amongst the latter was the provision that the citizens of each State shail be 
entitled to all privileges and immunities of citizens in the several States. The latter class of 
provisions could not be carried into effect by congressional legislation, and depended 
for their vindication upon the voluntary action of the States, or such jurisdiction as 
the courts of the United States might have when a case arose in which one of them 
was violated. 

“Since the breaking out of the late war several amendments to the Constitution 
have been adopted, intended to protect the citizen from oppression by means of State 
legislation, and to confer upon Congress the power, by appropriate legislation, to 
carry the amendments in effect. Amongst these, Amendment XIV. declares that all 
persons born or naturalized in the United States, and subject to its jurisdiction, are 
citizens of the United States and of the State wherein they reside, and that no State 
shall make or enforce any law which shall abridge the privileges or immunities of citizens of 
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the United States ; nor shall any State deprive any person of life, liberty, or property, with. 
out due process of law; nor deny to any person within its jurisdiction the equal protection 
of the laws. 

“The new prohibition that ‘no State shall make or enforce any law which shal] 
abridge the privileges or immunities of the citizens of the United States,’ is not 
identical with the clause in the Constitution which declares that ‘ the citizens of each 
State shall be entitled to all privileges and immunities of citizens in the several 
States.’ It embraces much more. 

“It is possible that those who framed the article were not themselves aware of 
the far-reaching character of its terms. They may have had in mind but one par. 
ticular phase of social and political wrong which they desired to redress. Yet, if the 
amendment as framed and expressed, does in fact bear a broader meaning, and does 
extend its protecting shield over those who were never thought of when it was con- 
ceived and put in form, and does reach social evils which were never before prohibited 
by constitutional enactment, it is to be presumed that the American people, in giving 
it their imprimatur, understood what they were doing, and meant to decree what 
has in fact been decreed. : 

“The ‘ privileges and immunities’ secured by the original Constitution were only 
such as each State gave to its own citizens. Each was prohibited from discriminating 
in favor of its own citizens and against the citizens of other States. But the Fourteenth 
Amendment prohibits any State from abridying the privileges or immunities of the citizens 
of the United States, whether its own citizens or any others. It not merely requires 
equality of privileges, but it demands that the privileges and immunities of all citizens 
shall be absolutely unabridged, unimpaired. 

“ What, then, are the essential privileges which belong to a citizen of the United 
States as such, and which a State cannot by its laws invade? It may be difficult to 
enumerate or define them. The Supreme Court, on one occasion, thought it unwise 
to do so (18 Howard, 591). But so far as relates to the question in hand, we may 
safely say that it is one of the privileges of every American citizen to adopt and follow 
such lawful industrial pursuit — not injurious to the community —as he may see fit, 
without unreasonable regulation or molestation, and without being restricted by any 
of those unjust, oppressive, and odious monopolies, or exclusive privileges, which have 
been condemned by all free governments ; it is also his privilege to be protected in the 
possession and.enjoyment of his property so long as such possession and enjoyment 
are not injurious to the community ; and not to be deprived thereof without due process 
of law; it is also his privilege to have, with all other citizens, the equal protection 


of the laws. Indeed the latter privileges are specified by the words of the amend- 
ment. 


“These privileges cannot be invaded without sapping the very foundations of repub- 
lican government. A republican government is not merely a government of the 
people, but it is a free government. Without being free, it is republican only in name, 


and not republican in truth, and any government which deprives its citizens of the © 


right to engage in any lawful pursuit, subject only to reasonable restrictions, or at least 
subject only to such restrictions as are reasonably within the power of government to 
impose, is tyrannical and unrepublican. And if to enforce arbitrary restrictions made 
for the benefit of a favored few, it takes away and destroys the citizen’s property 
without trial or condemnation, it is guilty of violating all the fundamental privileges 
to which I have referred, and one of the fundamental principles of free government. 

“There is no more sacred right of citizenship than the right to pursue unmolested a 
lawful employment in a lawful manner. It is nothing more nor less than the sacRED 
RIGHT OF LABOR. 
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“This right is not inconsistent with any of those wholesome regulations which have 
been found to be beneficial and necessary in every State. 

“Jt is not inconsistent with the exclusive right to make, use, and vend to others for a 
limited period a new and useful invention which the grantee or patentee has produced 
from his own brains or ingenuity. Society only gives to him the temporary exclusive 
use of that which, without him, it would not have had the benefit of, as a consideration 
of that benefit, and to encourage others to make use of their powers. 

“It is not inconsistent with the exclusive right to use a franchise, —that is, a right to 
do what the legislature alone can authorize to be done, and which no private citizen 
has a right to do without such authority, — such as to build and operate a railroad, to 
make a canal or turnpike, to establish a ferry, and other such public rights which 
involve a charge upon the public, and in most cases an exercise of the right of eminent 
domain. These franchises may be conferred upon a limited number of persons, nat- 
ural or corporate, with power, and even exclusive power, to exercise them in certain 
localities, on certain terms, and under certain restrictions. Society obtains a consid- 
eration for the grant of these franchises, in the investment of large amounts of capital 
in public improvements, which are required for the development of the country and 
its resources. They are franchises which can only be exercised as they are conferred 
by public authority, and cannot be exercised and enjoyed by all. They are far dif- 
ferent from those ordinary pursuits and employments of mankind which all citizens 
may properly and lawfully follow as their inclination leads them, and as the laws of 
demand and supply will allow. 

“ Again: This fundamental right of labor is not inconsistent with that large class 
of cases, in which the laws require a license or a certificate of requisite qualifications 
for admission to a particular employment or profession. No doubt there are many _ 
such, as to which the interests of society require that due preparation should be made 
and due qualifications should be possessed, before a person shall be allowed to enter 
them. But, then, they are open to all alike. None are excluded from the race of 
honorable competition, by which to enter those employments, or by which to attain 
their honors. There is no corporate and exclusive guild of privileged individuals to 
which they are confined, and beyond the sacred pale of which there is no hope of 
admittance or promotion. 

“Nor is it inconsistent with the granting of a limited number of municipal licenses 
to follow certain pursuits, such as vending of intoxicating drinks, selling of drugs, 
or even selling of meats, and keeping a market therefor. Public policy may re- 
quire that these pursuits should be regulated and supervised by the local authorities, 
in order to promote the public health, the public order, and the general well-being. 
But they are open to all proper applicants, and none are rejected except those who 
fail to exhibit the requisite qualifications and guarantees, or who, after proper selec- 
tions are made, would increase the number beyond what the interests and good order 
of society would bear. In these cases none are excluded for the purpose of sustaining 
monopoly. But each application is, or at least is supposed to be, examined on its own 
merits. 

“ All these systems of regulations are useful and entirely competent to the govern 
ing power, and are not at all inconsistent with the great right of liberty of pursuit, which 
is one of the fundamental privileges of an American citizen. 

“The next question is: Do the law complained of and the proceedings under it 
conflict with the enjoyment of this fundamental privilege of the complainants? Or, 
is it only such a political and police regulation as it is competent for a State legis- 
lature to make ? 

“The legislature has an undoubted right to make all police regulations which 
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they may deem necessary (not inconsistent with constitutional restrictions) for the 
preservation of the public health, good order, morals, and intelligence, — but they 
cannot under pretence of regulations interfere with the fundamental privileges and 
immunities of American citizens. The question has its limits in both directions, and 
whilst we are to be specially careful not to do any thing that may trench upon the vast 
and almost limitless field of legislation, — where the will of the people is supposed to 
be most freely and powerfully expressed, it is nevertheless our duty, with a firm and 
unflinching hand, to prevent the invasion of any clear and undoubted individual rights 
of the citizen which are secured to him by the Constitution. 

“So far as the act of the legislature of Louisiana is a police regulation, it is, of 
course, entirely within its power to enact it. It is claimed to be nothing more. But 
this pretence is too bald for a moment’s consideration. It certainly does confer on 
the defendant corporation a monopoly of a very odious character. If it be not fairly 
and fully within the definition of a monopoly given in the great case of monopolies, 
11 Coke, 85, it is difficult to conceive of a case which would be within it. Butit 
is not sufficient to show that it is a monopoly and void at common law, and may 
establish a monopoly, unless that monopoly be one which contravenes the fundamental 
rights of the citizen protected by the Constitution. 

“We have already seen that some monopolies are legal, if not politic. But is this 
such an one as will be endured in a free country, under a constitution which guaran- 
tees to the citizen his fundamental privileges and immunities? This is the precise 
question for us to decide. And we admit that the question is one of great delicacy 
and embarrassment. When the question was first presented, our impressions were 
decidedly against the claim put forward by the plaintiffs. But the more we have 
. reflected on the subject the more we are satisfied that the Fourteenth Amendment of 
the Constitution was intended to protect the citizens of the United States in some 
fundamental privileges and immunities of an absolute and not merely of a relative © 
character. And it seems to us that it would be difficult to conceive of a more flagrant 
case of violation of the fundamental rights of labor than the one before us. 

“Tt was very ably contended, on the part of the defendants, that the Fourteenth 
Amendment was intended only to secure to all citizens equal capacities before the law. 
That was at first our view ofit. But it does not so read. The language is, ‘ No State 
shall abridge the privileges or immunities of citizens of the United States.’ What 
are the privileges and immunities of citizens of the United States? Are they capaci- 
ties merely? Are they not also rights ? 

“In the case before us the citizen has chosen a lawful and usefulemployment. He 
has been brought up to it and educated in it. He has invested property init. He is 
willing to comply with all police regulations, properly such, in the exercise of it. He 
will not offend in any particular the regulations which the legislative or the municipal 
authorities may adopt. He will observe times, seasons, places, localities. But that 
is not enough. He is required to land his cattle on a privileged person’s landing ; to 
keep them in that person’s yard or pen; to slaughter them in that person’s house, - 
and to pay a burdensome toll for these restrictions. He may construct a landing, a 
yard, a slaughter-house equally as good within the prescribed limits of locality, and 
subject to all the necessary regulations, but that will not do. He must go to the 
privileged person, and use his premises, and pay for their use. 

“ This is not because the privileged person is the inventor of such accommodation, 
nor because the use of them is a franchise lying only in the public grant, nor because 
the privileged person is qualified by superior education and license, nor because 
he has received a municipal license as a herdsman or a butcher, but because he has 
obtained the exclusive privilege granted by the act. The ipse dizit of the legislature 
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assigns a lawful and ordinary employment to one set of men, and denies and forbids it 
to another. 

“The injustice perpetrated under acts of irresponsible legislation has become a 
crying evil in our country. And while it must generally be without redress, except 
through the action of the elective body or the local courts, yet in those instances 
where the Federal Constitution has provided a remedy, we ought not to shrink from 
granting the appropriate relief. We do not give any weight to the imputations upon 
the honesty and integrity of the Legislature, the courts, or the Executive of this State. 

“We are not authorized to do so. We are bound to presume, and do presume, 
that they have severally acted in good faith, and with an honest purpose not to tran- 
scend the limits of their constitutional powers. They have their duties to perform ; 
we have ours. And whilst we feel it due to them to examine their acts with great 
caution and due respect, we nevertheless feel bound to exercise an independent judg- 
ment. 

“Unless this be done by all who have public duties to perform, there will be no 
certain foundation to stand upon. 

“In the exercise of that judgment, we feel compelled to decide that the act in 
question is a violation of one of the fundamental privileges of the citizen, and that an 
injunction would have to be granted substantially as prayed for, but for one of the 
technical objections raised by the answer of the defendants. 

“The judge then refers to the Act of 1793, which prohibits a United States court 
from issuing an injunction to stay proceedings in an action at law in a State court; 
and seemed to regard the complainants as destitute of a remedy in the Federal courts, 
from the neglect of Congress to pass any law for carrying the Fourteenth Amendment 
into effect.” 


But at the opening of the court on Saturday, 11th instant, the judge announced 
that after a more careful consideration of the subject, the court had come to the 
conclusion that the case was reached by the Civil Rights Bill. We quote from 
the afternoon edition of the Picayune of that date : — 


“Justice Bradley, this morning, reviewed his decision in the slaughter-house case, 
and decided that the matter came under the Civil Rights Bill as well as the Fourteenth 
Amendment. He also determines that the butchers have a remedy under the law. 
The following was the language of the justice : — 

“In the slaughter-house case, yesterday, we expressed the opinion that the Civil 
Rights Bill did not apply to the case; that it was intended merely to secure to all 
citizens, of every race and color, the same privileges as white citizens enjoy, and not 
to modify or enlarge the latter. This portion of the opinion had not been put in 
writing at the time, and was somewhat hastily expressed. Our attention had been 
chiefly given to the main question, — the true construction of the Fourteenth Amend- 
ment. On a more careful examination, considering that the Civil Rights Bill was 
enacted at the same session, and but shortly before the presentation of the Fourteenth 
Amendment was reported by the same committee, was in pari materia, and was prob- 
ably intended to reach the same object, we are disposed to modify our opinion in 
this respect, and to hold, as the counsel on both sides seem to agree in holding, that 
the first section of the bill covers the same ground as the Fourteenth Amendment. 

“ And whilst we still hold that the act is not intended to enlarge the privileges and 
immunities of white citizens, it must be construed as furnishing additional guaranties 
and remedies to secure their enjoyment; and this is probably the reason why Con- 
gress has neglected to pass an additional law for carrying the Fourteenth Amend- 
ment into effect, the Civil Rights Bill being regarded as having already supplied 
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the necessary provisions for that purpose. Still, this bill has not repealed the law 
which prohibits the Federal courts from issuing an injunction to stay proceedings 


at law in the State courts. The prayer for injunction will, therefore, stand denied 


to that extent, but granted as to the residue, and the rule will be corrected 
accordingly.” 


MASSACHUSETTS. 


Supreme Jupiciuat Court. —In Keen et al. v. Eastern R.R. Co., and Com- 
monwealth v. Eastern R.R. Co., an important decision has lately been rendered by 
the Supreme Judicial Court of Massachusetts, relating to the power of the legis- 
lature over the charters of railroad corporations. By a law passed in 1868, the 
Eastern Railroad Company was required to erect within six months a new station 
house at Central Square, in Lynn, and certain general directions were given as to 
the details of construction ; ¢.g., that there should be separate apartments for men 
andwomen. The same legislature, by another law, required the same corporation 
to establish a new flag-station at ‘‘ Knight’s Crossing” in Newbury, where at least 
two trains each way should stop upon a proper signal, and to build there a station 
house, &c. The railroad company denied the constitutionality of the acts, mainly 
on the two grounds that they assumed to impair the obligation of the contract of 
its charter, and to take private property for a public use without compensation, 
But the court hold that these statutes are constitutional, and that they are fairly 
embraced within the power reserved by the legislature of Massachusetts by gen- 
eral law, to amend, alter, or repeal at pleasure any act of incorporation. It is 
matter of regret that the court have not gone,into any full discussion of this very 
interesting subject, nor sought to point out the limits of legislative control over 
corporate charters. The decision is rested upon the authority of Rozbury y, 
B.& P. R.R. Co., 6 Cush. 431, and Fitchburg R.R. Co. v. Grand Junction 
R.R. Co., 4 Allen, 205. These cases are distinguished, by the court, from 
Commonwealth v. Essex Co., 13 Gray, 253, on the ground that the act required 
in that case had no connection with the business of the corporation. 


Unirep States Crrcurr Court. — Joseph M. Day James Buffinton. The 
facts in this important case, which was argued at the October term, 1869, before 
Currorp and LoweLL, JJ., were as follows :— 

‘* Taxes were assessed against the plaintiff under the internal revenue laws of 
the United States upon his salary as judge of probate and insolvency for the 
county of Barnstable, in this State, for the years 1866 and 1867, and having paid 
the same under protest, he brought an action of assumpsit against the defendant 
as the collector of such taxes for the first collection district, to recover back the 


amount so paid. Both assessments amounted to the sum of $61.50, and the | 


agreed statement shows that the salary of the plaintiff, as such judge, is fixed by 
law, and that it is payable out of the treasury of the State, and that he made due 
protest before the taxes were assessed and at the time he made the payments. 
Five per centum on the excess over $600, and not exceeding $5000, was required 
to be levied, collected, and paid annually by the Act of the 30th of June, 1864, 
as amended by the Act of the 3d of March, 1865, upon the annual gains, profits, 
and income of every person residing in the United States . . . whether derived 
from any kind of property, rents, interests, dividends, or salaries, or from any 
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profession, trade, employment, or vocation . . . or from any other source what- 
ever. 13 Stats. at Large, 281, § 116, as amended; 13 ib. 479, § 1. First assess- 
ment was made under that provision, and the second was made under a provision 
in all respects similar, except that the exemption was $1000 instead of $600, as ~ 
in the former act. 14 Stats. at Large, 477, § 13.” 

On these facts the court (CLrrrorp, J.) rendered judgment for the plaintiff, 
holding that Congress cannot tax the salary of a State officer, payable out of the 
treasury of the State. 


Harvarp Untversiry. Law Scnoot.—For a long time the condition of 
the Harvard Law School has been almost a disgrace to the Commonwealth of 
Massachusetts. We say ‘‘ almost a disgrace,” because, undoubtedly, some of its 
courses of lectures have been good, and no law school of which this can be said is 
hopelessly bad. Still, a school which undertook to confer degrees without any 
preliminary examination whatever was doing something every year to injure the 
profession throughout the country, and to discourage real students. So long as 
the possession of a degree signified nothing except a residence for a certain period 
in Cambridge or Boston, it was without value. The lapse of time insured its 
acquisition. Just as a certain number of dinners entitled a man in England to 
a call to the bar, so a certain number of months in Cambridge entitled him to the 
degree of Bachelor of Laws. So long as this state of things continued, it was 
evident that the school was not properly performing its function. We were 
glad to learn, therefore, that the old system has been abandoned, and are glad to 
find convincing evidence of the fact in a circular just issued by the Faculty. The 
circular states that ‘‘the degree of LL.B. will be conferred upon students who shall 
pass satisfactory examinations in all the required subjects, and, in at least seven 
of the elective subjects, after having been in the school not less than one year.” 
The intention is, that the seven required subjects should occupy the student fully 
during one year; the seven electives are meant to filla second year. The re 
quired studies are designed to serve as an introduction to the electives. Equiv- 
alents will be accepted from students who offer themselves for examination upon 
subjects which they have studied elsewhere. Students who are not candidates 
for a degree can avail themselves of the advantages of the school to whatever 
extent they see fit. The instructors are Prof. Emory Washburn, LL.D. ; Prof. 
Nathaniel Holmes, A.M. (lately Chief Justice of the Supreme Court of Mis- 
souri) ; Prof. Christopher C. Langdell, A.M. ; Hon. B. F. Thomas, LL.D. (lately 
Associate Justice of the Supreme Court of Massachusetts) ; Hon. C. S. Bradley, 
LL.D. (lately Chief Justice of Rhode Island) ; Mr. Edmund H. Bennett, A. M.; 
and Mr. N. St. John Green, LL.B. The learning and ability of these gentle- 
men warrant us in predicting that their labors will make the Harvard Law School 
what it ought to be. What it ought to be we find well expressed in a late report 
of Dr. E. O. Haven to the trustees of the Northwestern University : ‘‘ The object 
of a law department is not precisely and only to educate young men to be prac- 
tising lawyers, though it will be largely used for that purpose. It is to furnish 
all students who desire it the same facilities to investigate the science of human 
law, theoretically, historically, and thoroughly, as they have to investigate mathe- 
matics, natural sciences, or any other branch of thought.” 
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MICHIGAN. 


Supreme Court. Carriers or Live Strocx.— The Michigan Southern and 
Northern Indiana Company v. McDonough et al. In this important case, the 
appellees sued the appellant to recover damages for injuries to live stock trans- 
ported by it; seeking to hold the company upon its strict common-law liability as 
common carrier. We give below the material portions of the opinion. 


For the purposes of this case it may be assumed that this company, by their char- 
ter and act of consolidation, are required to take upon themselves the business of 
common carriers, and to transport as such all such property tendered to them for that 
purpose as was usually transported by railroads as common carriers at the date of 
the charter of the Michigan Southern Railroad Company in 1846, and any other kind 
of property which in the progress of invention and business might be tendered for 
such carriage, which should not, from its nature, impose greater risks or of a different 
character, or demand more labor and care for its protection, or require an essentially 
different mode of managing their road, or the incurring of extra expenses on acoount 
of the different character of such new kinds of property. 

But the transportation of cattle and live stock by common carriers by land was un- 
known to the common law when the duties and responsibilities of common carriers 
were fixed, making them insurers against all losses and injuries not arising from the 
act of God or of the public enemies. These responsibilities and duties were fixed 
with reference to kinds of property involving, in their transportation, much fewer 
risks, and of quite a different kind from those which are incident to the transportation 
of live stock by railroad. Animals have wants of their own to be supplied ; and this 
is a mode of conveyance at which, from their nature and habits, most animals instine- 
tively revolt ; and cattle especially, crowded in a dense mass, frightened by the noise 
of the engine, the rattlings, joltings, and frequent concussions of the cars, in their 
frenzy injure each other by tramping, plunging, goring, or throwing down; and fre 
quently, on long routes, their strength exhausted by hunger and thirst, fatigue and 
fright, the weak easily fall and are trampled upon, and, unless helped up, must soon 
die. Hogs, also, sometimes swelter anddie. See per Parke, Baron, in Carr v. Lancashire 
and Y. Railway Co.,7 Exch. 712,718. Denio, J., in Clark v. Rochester and S. R.R. Co., 
14.N. Y. 578. Itis a mode of transportation which, but for its necessity, would be 
gross cruelty, and indictable as such. The risk may be greatly lessened by care and 
vigilance, by feeding and watering at proper intervals, by getting up those that are 
down, and otherwise. But this imposes a degree of care, and an amount of labor so 
different from what is required in reference to other kinds of property, that I do not 
think this kind of property falls within the reasons upon which the common-law 
liability of common carriers was fixed. 

In McManus v. Lancashire Railway Co., 2 H. & N., 702, the court say: “We 
are able to decide this case without referring to the second point made by the 
defendants, viz., the alleged distinction between the liability of carriers as to the con. 
veyance of horses and live stock and ordinary goods; but should the question ever 
arise, we think the observation which fell from Baron Parke, in Carr v. Lancashire and 
York Railway Company, is entitled to much consideration.” In the same case, on 
appeal in the Exchequer Chamber, 4 H. &. N. 346, Erle, J., speaking of the con- 
dition of the contract in that case, says: ‘This condition is imposed in respect of 
horses. And I find neither authority nor principle for holding that defendants were 
bound to receive living animals as common carriers.” 
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In Palmer v. Grand Junction Railway Co., 4 M. & W. 758, Parke, Baron, inter- 
rupting counsel, asks: ‘Does the rule as to negligence apply to live animals, as 
horses? Of course, if they are stolen it would, but is it so when they are delivered, 
although hurt or damaged? If not delivered, the carrier would be liable ; but they 
would not be liable for a mere accident to an animal, supposing the carriage to be safe 
and good and properly conducted.” This case was decided in 1839, when the ques- 
tion was comparatively a new one. And it is quite manifest that Baron Parke, in the 
above remarks, had reference to the question as one of common law merely ; and 
when he comes to decide the case (on pp. 767 and 768), holding that if the company 
choose to carry (horses), and do not take care to accept the goods with a limited 
responsibility, then, by accepting them, the company must be held to have accepted as 
common carriers, it is equally manifest that the decision is rested wholly upon the 
statute which he cites, expressly enumerating “cattle with other goods, wares, and 
merchandise, articles, matters, and things,” which the company were authorized to 
carry, placing all apparently upon the same ground. 

The conclusion, from the statute, would seem to have been quite as broad at least as 
the premises would warrant. But it had the statute, such as it was, to rest upon. It 
may however well be doubted whether the decision would have been the same if the 
question had arisen for the first time after the decision in Oxlade v. North West Co., 
15 C. B. x. s. 680, to be hereafter noticed and that of Pardington v. South Wales Co., 
88 Eng. L. & Eq. 482, decided in November, 1856. In the latter case the question 
arose upon the reasonableness of a notice given by the company to a shipper of cattle 
under 17 & 18 Vict. c. 31, § 7 (Railway Traffic Act of 1854), which expressly held 
the company “liable for the loss of, or injury done to, any horses, cattle, or other 
animals,” or to any goods, &c., unless the conditions fixed by the notices, &c., should 
be held by the court to be just and reasonable. Martin, Baron (interrupting counsel) 
says: “The common-law liability of common carriers does not apply to cattle at all. 
In former days they were not carried. They might, therefore, but for the statute, 
make what conditions they pleased.” Pollock, C. Baron, also says: ‘“‘ Why should 
they not say, If you insist upon our carrying your cattle, we will carry them; but it 
must be upon the terms that we shall not be responsible for any injury which may 
happen to them. They hold themselves out as carriers of horses and cattle sub 
modo.” 

The drovers went with the cattle, as in the present case, and Martin, Baron, in 
giving his judgment, says: “I doubt the liability of the company at all, even if there 
had been no stipulation on their part ; for the fault, if any, was the fault of those who 
went by the train with the cattle.” All the judges held the notice reasonable. 

It will be noticed that, in England, by the statute cited, railroad companies are com- 
mon carriers of cattle, horses, &c., and bound to carry as such, if insisted upon by the 
shippers, except as they may limit their liability by notices or contracts which the 
court hold reasonable; and that the statute cited in Palmer v. Grand Junction R. Co., 
4M. & W. 758, was then held to have the effect to make them common carriers of 
such property, if they accepted it without conditions. (In that case, however, there 
was no evidence of their having held themselves out as doing such business only on 
special terms.) But this case has been frequently cited in this country as if it had 
been upon common-law reasons only, and applied to cases where there were no such 
statutes as that upon which it was clearly rested by the court. Thus (without enumer- 
ating other instances), in Kimball vy. Rutland Co., 26 Vt. 247, the court, after very 
correctly holding that the company, by publicly offering to take cattle at one price 
with the common-law liability, and at another and less rate when the owner assumed 
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the risk, thereby held themselves out and became common carriers of cattle, proceed 
to cite this case of Palmer v. Grand Junction R. Co., as proving the proposition that “ the 
fact that the company have undertaken such transportation for him, and for such per. 
sons as choose to employ them, establishes their relation as common carriers.” The 
remark was correct enough, if applied to the facts of that case. But the language is 
much broader than is warranted by the case cited. 

Upon sound principle and upon the English authorities, I think it clear that the 
transportation of cattle by railroad does not come within the reasons of the law appli- 
cable to common carriers, so far as relates to the care of the property and responsi- 
bility for its loss or injury. 


And the court decide, further, that as the company did not hold themselves 
out as insurers of live stock, and were not made so by their charter or any of the 
statutes of the State, they were not liable to the plaintiffs in this action. In 
Smith vy. New Haven and Northampton Railroad Company, 12 Allen, 531, it was 
held by the Supreme Court of Massachusetts that common carriers of live stock 


were not responsible for injuries caused by the peculiar character and propensities - 


of the animals to themselves or each other. 


Unitep States District Court. Eastern District or MIcHicax.— 
Wiruey, J. Information by the District Attorney charging the accused with 
knowingly and fraudulently bringing into the United States certain personal 
property contrary to law. The offence is defined by 14 Stats. at Large, p. 179, 
§ 4. The punishment is by fine not exceeding $5000, or imprisonment not ex- 
ceeding two years, or both. Motion to quash. The motion was granted on the 
ground that the arrest was illegal, but the court discuss the question whether, if 
the arrest had been legally made, the accused could have been held under the 
information without an indictment, and conclude that this might have been done, 
At the time of the adoption of our Constitution, it was a common practice in Eng- 
land to proceed by information in cases below the grade of felony. The only 
constitutional provision affecting the subject isthe Fifth Amendment. ‘* No per 
son shall be held to answer for a capital or otherwise infamous crime, unless ona 
presentment or indictment of a grand jury.” And the court consider that all 
offences not capital or infamous may be prosecuted by information. As to the 
preliminary steps requisite in such cases, the court say : ‘* We incline to the opinion 
and hold that there must first be a complaint supported by oath or affirmation, 
showing probable cause, followed by an arrest and examination agreeably to sec- 
tion 33 of the Act of September 24, 1789. If the accused is held to bail or com- 
mitted, the District Attorney, on filing the magistrate’s or commissioner’s return, 
with the proofs, will have leave to file a criminal information.” This case is said 
to be the first which has recognized the right of the United States to proceed by 
information. 


Supreme Court or Micnican (June Term, 1870). — City of Detroit v. Wil- 
liam Blakely et al. The principal question in this case was whether the defendant 
city was liable to a private action of an injured party for negleet to keep a cross- 
walk in repair. The majority of the court (Cooley, J., dissenting) held that 
the action did not lie. 
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MISSISSIPPI. 


Usrrep States District Court. Sournern District oF Mississippi. — 
George F. King et ux. v. Steamer R. E. Lee. In Admiralty. This case was 
submitted on the following agreed facts: The libellants and daughter took pas- 
sage on said steamer at New Orleans, for Vicksburg, having paid the usual 
passage fare and delivered their trunks, &c., to the baggage-master and retired 
to the state-room assigned them, taking with them a small leather hand-bag or 
“companion,” in which the ladies carried their combs, brushes, and articles of 
immediate necessity in travelling. In the evening the ladies made their toilet for 
tea, leaving jewellery constantly worn on their person as part of their apparel, 
worth $105, in this ‘‘ companion,” which was hung upon a hook on the side of the 
state-rroom. When they left the room they closed the door, and on returning 
from tea found that during their absence some one had entered the room and 
abstracted the jewellery, of which notice was immediately given to the officers 
of the boat, who made inquiries for it, but did not receive any portion of it, 
when payment for its value was demanded of the officers of the boat, which was 


Whether or not the boat is liable for the loss under these circumstances was 
the only question to be decided. The court (Hill, J.) dismissed the libel, on 
the ground that the libellants had not delivered the jewellery to the officers of the 
boat, but had retained it in their own custody. 

In the same court, in the case of John Janney v. Steamer Belle Lee, a libel was 
prosecuted to recover the sum of $2918.41, alleged to be balance due libellant 
of a sum advanced to the clerk of the Belle Lee, to prevent her seizure in the 
port of New Orleans for the payment of a debt due by the former owners of 
the boat, for funds advanced to finish and furnish said boat when first launched ; 
the funds were procured by the consent of the master. There was no controversy 
as to the sum due, or the liabilities of the boat when the advance was made; the 
only question being, whether or not it created such a maritime lien on the boat 
as entitled the libellant to seizure and sale for the satisfaction of his demand. 

The court dismissed the libel on the ground that the steamer had not been 
actually seized at the time the advance was made. The court say, ‘‘ This was 
only a threatened seizure. Had the Belle Lee, at the time the advance was made, 
been actually seized for the payment of the debt due to Kennet & Bell, although 
an antecedent debt, and one which did not create a lien, it would, nevertheless, 
in the absence of other means to satisfy the same, have been a necessary advance, 
to enable the boat to pursue her voyage, and would have created the lien; but 
there having been no such actual seizure, the lien was not created, and the libel- 
lant must look to the party to whom he made the advance and to the then owners 
of the Belle Lee for payment.” 


NEBRASKA. 


Unrrep States Circurr Court (May Term, 1870).— Kellom v. Easley. 
Held, that under the Act of 1841 (5 Stats. at Large, 453), a pre-emptioner has 
no transferable right prior to the issuing of the patent; his deed cannot operate 
either by way of grant or estoppel. 
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NEW YORK. 


Court or Apreats.— The new court consists of Sanford E. Church, C.J,; 
William F. Allen, Martin Grover, Rufus W. Peckham, Charles A. Rapallo, 
Charles J. Folger, and Charles Andrews, JJ. The tenure of office under the 
new Constitution is fourteen years. The old court remains for three years as 
commission to decide pending cases. As it is not actually dead, there can be 
no objection to saying a little evil of it. Mr. Carpenter, of the Senate, recom- 
mends students to study the New York reports, on the ground that they will 
there find decisions on every side of every important case. That may be a recom. 
mendation from the point of view of students, but such impartiality is hardly likely 
to find favor with any one else. How far, however, Mr. Carpenter meant his 
criticism to apply to the Court of Appeals, and how far to the Supreme Court, we 
are unable to say. What we ourselves were inclined to criticise in the Court of 
Appeals, as formerly constituted, was the over-readiness which the judges mani- 
fested to divide on all possible occasions by a bare majority. Instead of a great 
unwillingness they seemed to find satisfaction in thus rendering the law uncertain, 
For instance, in King v. Talbot, 40 N. Y. 76, a very important case, which 
decides that trustees with power of discretionary investment cannot invest in 
private stocks, and contains a semble, that they can only invest in government 
and real estate securities, we find that the Chief Justice and three associates 
dissented. In such cases as this, (and of their frequency any one may satisfy 
himself by looking at the reports) the coming up of a single judge from the 
Supreme Court might change the majority, and reverse the case. The mere 
chance of such a thing of course created great uncertainty in the minds of the 
profession. We must add that the new court contains one of the former judges 
most conspicuous in the reports for otherwise-mindedness. Then again, the court 
was probably the most entirely rotatory court in the United States. Not only did 
the judges properly belonging to it rotate in and out with kaleidoscopic rapidity, 
but an ingenious machinery was invented by which every now and then a judge 
went up from the Supreme Court, and, after sitting there in review of his own 
decisions below for a year or so, rotated himself down again. The result of all 
this was, that Court of Appeals bench was almost as mutable as one of those dis- 
solving sign-boards which are so attractive to children, but so uninteresting to 
adults. A practitioner had to keep a very sharp lookout to know at any particular 
moment what the precise constitution of the court was. But this is all changed now. 
By Art. VI. § 2, of the new Constitution of New York, it was provided that, at the 


first election of judges for the Court of Appeals, each elector might vote for a chief’ 


and only four associate judges; this was to secure minority representation. If 
courts are to be elective, and to be elected on partisan principles, the minority 
system is the only fairone. On the other hand, if courts are to be transformed into 
legislative assemblies with an accurate representative system, why not abolish the 
old worn-out judicial methods at once, introduce Cushing’s Manualand the Previous 
Question, and model the court explicitly upon the ideal which the judicial reformers 
of New York seem to have been pursuing with such eagerness during the past 
twenty years, — their own legislature? We observe that on the organization of 
the new court, in his response to the congratulatory address, the Chief Justice 
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said, ‘‘ I may be permitted to express the hope and belief that the court, in its 
official action, will always be independent of every improper influence.” We 
sincerely hope so. The Chief Justice’s extreme delicacy of language reminds 
one a little of Mr. Grinnell’s speech on taking possession of the collectorship of 
New York, in which he said that ‘‘in his humble opinion” it was not quite the 
thing for government officers to violate their duty for a pecuniary consideration. 


ApMIssioN TO THE Bar.— One of the first matters which will occupy the 
attention of the committee to whom is intrusted the drafting of new court rules is 
that of admissions to the bar. The Constitution of 1846 contained a provision 
which was intended to open the practice of the law to all male inhabitants of the 
State who were above the age of legal infancy, and which has, during the twenty- 
four years last past, greatly embarrassed the courts in their attempts to keep 
incompetent and improper persons out of the legal profession. The new judici- 
ary article does not contain the provision of the old Constitution referred to, and 
it is to be presumed that the whole subject of the enrolment of attorneys, except 
as provided by certain acts relating to the law schools, is under the control of the 
courts. If this be so, there is now offered an opportunity to restore again the 
ancient character of the bar, by excluding therefrom those who do not, in time 
to come, show themselves possessed of the necessary qualifications. A more 
severe and prolonged examination than is now undergone should be provided for, 
and an extended course of mental and legal training should be insisted upon as a 
prerequisite for admission to the practice of the law. We trust that the commit- 
tee will see to it that henceforth the entrance to our profession shall be so guarded, 
that none but honest, intelligent, and educated men will obtain a welcome. By 
so doing, they will elevate the character of the profession and benefit the people. 
— Albany Law Journal. 


Demanp Notes. — Herrick v. Wolverton. This was an action on a writing 
in the form of a promissory note payable on demand, with interest, to the order 
of H., and immediately on the same day indorsed by him and delivered to J., 
who was the original holder, and who continued to hold it for three months, when 
he transferred it to the plaintiff. The paper, though having the form of a note, 
was never intended as such by the original parties, it having been made as a 
memorandum by way of security for the retarn of stock, and there being no evi- 
dence of any breach of the agreement to return. The Court of Appeals held 
(Lott and Sutherland, JJ., dissenting) that a note payable on demand with 
interest is not a continuing security, becoming due only on demand, but a debt 
in presenti, and the plaintiff, not having taken the note in this case within a 
reasonable time after its date, took it subject to all the original defences. The 
court comment upon the case of Merritt v. Todd as follows: ‘* The Supreme 
Court, in the case at bar, followed what was supposed to be the principle adopted 
by this court in the case of Merritt v. Todd, 23 N. Y. 28. It is doubtless true 
that this court held in that case, that a promissory note payable on demand with 
interest is a continuing security ; that the indorser remains liable until an actual 
demand of payment; and that the holder, as between him and the indorser, is 
not chargeable with neglect for omitting to make such demand within any particu- 
lar time ; and whether the reasoning upon which the decision was based be cor- 
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rect or not, such is the decision of this court. It however only decides what the 
law is between holder and indorser, and the chief judge discriminates in his 
opinion between that case and such as the one before us. . . . It is clear to my 
mind that this court did not intend to decide what the rule should be as between 
maker and holder, but only as between holder and indorser, and therefore it can- 
not be claimed, as the Supreme Court seemed to suppose, that their decision in 
the case before us was required and controlled by the case of Merritt vy. Todd.” 


Untrep States Circurr Court. —Sovutuern District or New York.— 
The Kanawha Coal Company v. The Kanawha and Ohio Coal Company. Bill 
in equity to redeem from a mortgage. On October 1, 1854, E. conveyed the 
premises to T., and then on the same day T. mortgaged back to E. by means of 
a deed of trust to H. & S. By subsequent conveyances the plaintiffs acquired 
the title of T. On December 15, 1863, a United States court ordered the sale 
of the premises for breach of condition, and they were bought in by E., who 
conveyed to the defendants. At the time ‘of the proceedings under order of 
court, and for a long time before and after, T., and all the members of the plain- 
tiff corporation, except two, were domiciled in the territory of the Confederate 
States, while E. was domiciled in that of the United States. Held, that the pro- 
ceedings relating to the sale were void and passed no title, and that the plaintiffs 
still had the right to redeem. The learned court (Blatchford, J.) says: ‘As 
it was unlawful for the debtors to pay the debt to their enemy creditor during 
the war, it would be subversive of the first principles of justice to permit the 
creditor at the same time to enforce the payment of the debt by a sale of the 
land, — especially so when the debtors were, by the terms of the contract, 
entitled to a notice of sixty days, which it was unlawful for them to receive or 
for the trustees to give to them.” 


Unitep Srates District Court. N. D.—Jn Admiralty. —In Debtor v. 
The Comet, it has been decided by this court that, in cases of mutual or inscrutable 
fault, the damages must be divided between the colliding vessels. The court say 
that statement contained in the head-note to the case of the Grace Girdler 
(7 Wall. 196), to the effect, that ‘‘ where, in a case of collision with loss, 
there is reasonable doubt as to which party is to blame, the loss must be sustained 
by the one on which it has fallen,” is founded on a dictum of Mr. Justice Swayne, 
and forms no part of the decision. The opinion in Debtor v. The Comet is very 
learned and exhaustive. 


OHIO. 


Unitep Srates Crrcurr Court. — SoutHern District or Os10.— Richard 
B. Pullan et al. v. Christian Kissinger et al. The complainants filed a bill to 
restrain the collection of taxes assessed against them as distillers, under sect. 20 of 
the Act of July 20, 1868. The Government demurred. The bill was commenced 
in the Superior Court of Cincinnati, and removed under the statute. ‘The facts 
were these: The complainants, as they were required to do by sect. 6 of the 
law, gave notice that they would ferment seventy-two hours, and aver they 
actually employed all that time, but that the surveyors, in estimating the capacity 
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of the distillery for purposes of taxation, unlawfully disregarded the period fixed 
in the notice, and assumed one of forty-eight hours only; that this resulted in 
their determining upon a false capacity, and provided for the assessor a fictitious 
basis of taxation. They aver that taxes have been paid in full upon all their 
actual production, and all which can be produced while the period of seventy-two 
hours is employed. They contend that the assessor, by taxing a theoretical produc- 
tion which they never have produced, exceeded his jurisdiction, and the assess- 
ment being void, they are entitled to an injunction, notwithstanding the statute 
prohibiting its issue, on the ground that the inhibition does not apply when the 
proceedings are void. » This court sustained the demurrer, on the ground that 
whether the tax was lawful or unlawful, the assessor had jurisdiction to entertain 
the general subject of taxation, that the proceedings were therefore not void, and, 
not being nullities, the statute prohibiting the issue of an injunction applied to 
the case; further, that the constitutional provisions securing “trial by jury” and 
‘due process of law ” do not apply to proceedings for the assessment and collec- 
tion of the public revenue. 


OREGON. 


Unirep States Crrcurir Court.— District or OreGcon. — Deapy, J. 
Semble, that an engagement to marry, either per verba de presenti, or per verba 


de futuro, followed by cohabitation, does not constitute a valid marriage at com- 
mon law. 


PENNSYLVANIA. 


Proxmate Cause. —SupremMe Court.— The Pennsylvania R.R. Co. v. 
William Kerr. A warehouse of one Simpson, situate very near the track of the 
appellants’ road, was negligently set on fire by sparks emitted from their locomo- 
tive engine. The warehouse communicated fire to a hotel occupied by the 
appellee as tenant some thirty-nine feet from the warehouse, and the hotel with 
its contents was destroyed. For this loss the appellee brought suit. On the 
trial the learned judge charged that the defendant on this state of facts would be 
liable, and the defendant excepted. The Supreme Court hold the charge errone- 
ous, on the ground that the negligence of the railroad was the remote, and not 
the proximate cause of the accident. In their opinion, delivered by Thompson, 
C. J., the learned court rely upon Ryan v. The New York Central Railroad Co., 
35 N. Y. 210, in which the Court of Appeals held that the negligent burning of 
a building, the fire from which spreads to an adjoining house, is too remote to 
give the owner of the latter house an action on the ground of the negligent act 
which originated the fire, and distinguish the case at bar from Insurance Co. v. 
Tweed, 7 Wall. 44, on the ground that the latter case was one governed by the 
interpretation of a contract, and not the ‘laws of social duty.” If the court 
mean by this, as we suppose they must (though the language is not very clear), 
that the words of the particular contract in Insurance Co. v. Tweed called for a 
particular interpretation, we hardly see how this criticism can be gainsaid. That 
was a suit brought on a policy which covered certain bales of cotton in a building 
in Mobile. The policy excepted loss by fire which might take place ‘* by means 


XUM 


186 SUMMARY OF EVENTS. 


of any invasion, insurrection, riot, or civil commotion, or any military or usurped 
power, explosion, earthquake, or hurricane.” An explosion took place in an- 
other building, situated across a street, from which fire spread indirectly to the 
insured premises, and consumed them. The court held that the fire took place 
‘* by means of explosion,” and therefore the loss was not covered by the policy. 
The decision was evidently governed partly by the consideration that the other 
causes mentioned, viz., invasion, riot, insurrection, civil commotion, would not 
be likely to cause loss by fire immediately. ‘* Could it be held as necessary to 
exemption that the persons engaged in riot or invasion must have actually placed 
the torch to the building insured, and that in such case if half the town had been 
burned down the company would have been liable for all the buildings injured, 
except the one first fired? Or if a hurricane or earthquake had started the fire, 
is the exemption limited in the same manner? These propositions cannot be 
sustained, and, in establishing a principle applicable to fire originating by explo- 
sion, we must find one which is equally applicable under like circumstances to 
the other causes embraced in the same clause.” In other words, whether the 
fire was the remote or proximate cause of the explosion within the meaning 
of the rule, it was clearly within the meaning of the company’s exemption. 
On this account, it seems to us the Supreme Court of Pennsylvania has good 
ground for distinguishing the case of The Pennsylvania R.R. Co. v. Kerr. 
But the later case of Smith v. The London and South Western Railway Com- 
pany, L. R. 5 C. P. 98, seems to us to decide the precise point in question the 
opposite way, notwithstanding that Chief Justice Thompson finds himself able to 
say that the judges there did not advert to the argument of remoteness. The 
head-note is as follows: Workmen, employed by a railway company in cutting 
the grass and trimming the hedges bordering the railway, placed the trimmings 
in heaps near the line, and allowed them to remain there fourteen days during 
very hot weather in the month of August. Fire from a passing engine ignited 
one of these heaps, and burned the hedge, and was thence carried by a high 
wind across a stubble-field and a public road, and burned the goods of the plain- 
tiff in a cottage about two hundred yards distant from the railway. Held, by 
Bovill, C.J., and Keating, J. (Brett, J., dissenting), that there was evidence to 
go to the jury of negligence on the part of the defendants. If for the inter- 
mediate stubble in this case we substitute the warehouse of a third party, we 
have the Pennsylvania case. See further, Perley v. Eastern R.R. Co., 98 Mass. 
414; Hewey v. Nourse, 54 Me. 256. But see Barron v. Eldredge, 100 Mass. 455. 

In Wiltbank vy. Tie Penn. Co. for Insurance on Lives, &c., the Supreme Court 
of Pennsylvania (Eastern District) has decided, Agnew, J., delivering the opinion, 
that profits accruing to a trust estate from the sale of a right to subscribe for new 
stock in a corporation, and from profits or sale of new stock subscribed for, is in- 
come, not capital, of the trust fund. We do not find any reference, either in the 
arguments of counsel, or in the opinion, to Minot v. Paine, 99 Mass. 101 (3 Am. 
Law Rev. 167), in which it was held by the Supreme Court of Massachusetts that 
shares of new stock distributed to a trustee, some of which represented accumu- 
lated income, were capital and not income, nor to Atkins v. Albree, 12 All. 359, 
in which the same court decided that the proceeds of a sale of rights to take new 
stock were capital and not income. 
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Unitep States Circurr Court. — Philander Crosby v. George Cadwalader. 
—In the United States Circuit Court yesterday an interesting action for dam- 
ages was tried, in which Gen. George Cadwalader was defendant. It grew out 
of the seizure of the bark A 1, at the close of the year 1863, and the arrest and 
confinement in Fort Mifflin of Captain Crosby and the other officers of the vessel. 
The damages claimed were laid at ten thousand dollars. 

Judge Strong, after reciting the circumstances of the case as detailed by the 
witnesses, referred to the Act of Congress of March, 1863, in which it is declared 
that any order of the President or under his authority made at any time during 
the existence of the present rebellion, shall be a defence in all courts to any action 
or prosecution, civil or criminal pending or to be commenced for any search, 
seizure, arrest, or imprisonment, made, done, or committed, or acts omitted to 
be done, under and by virtue of such order or under color of any law of Congress, 
and such defence may be made by special plea or under the general issue. He - 
then referred to the telegraph despatches which had been sent from the Secretary 
of War to General Cadwalader in reference to the detention of the bark A 1, the 
first one, several days before the seizure, and the second ordering the release of 
the vessel, and said that the act of the Secretary of War was that of the President. 
If, then, the jury were satisfied that the defendant did act under authority, the 
law was a bar to the recovery of damages by the plaintiff, and he had to look to 
Washington, either to the Court of Claims or to Congress, for redress. The 
jury, after a few minutes’ deliberation, rendered a verdict for the defendant. — 
Philadelphia Public Ledger, June 8. 


Unitep States District Court. — Western District or PENNSYLVANIA. 
— The United States v. Charles Simons. Some time since the Commissioner of In- 
ternal Revenue decided that a person whose occupation it is to sell farm products 
from a stall, even though they be the products of his own farm, is a ‘* produce 
broker” within the meaning of sect. 76 of the Act of 1866, defining a produce 
broker as ‘a person whose occupation it is to buy or sell agricultural or farm 
products.” This decision has been sustained by Judge McCandless in the above 
case, which was an indictment for doing business as a produce broker without pay- 
ing special tax. The evidence showed that the defendant owned a piece of land in 
the vicinity of the city, on which he raised vegetables, which he disposed of on 
regular market days, in the market of the city of Williamsport. The judge 
directed a verdict for the Government. 


Register’s Court. —Jn re Will of George A. Alter. A curious case of 
mutual wills has been decided in this court. George A. Alter and Catherine 
his wife determined to make mutual wills, but when the husband subsequently died 
it was found that he by mistake had signed the wife’s will, and the wife the hus- 
band’s. In this dilemma the wife obtained legislation authorizing her to file 
a petition, stating the facts, and upon proof of ‘‘the alleged mistake” to the 
satisfaction of the Register’s Court that tribunal was clothed with ‘‘ the powers 
of a court of chancery,” and authorized ‘‘ to reform said paper writing.” The 
court (Ludlow, J.) dismissed the petition, holding that no court of chancery 
had power to make such a reformation as that contemplated, and that the legisla- 
tion procured by Mrs. Alter was unconstitutional, as violating Art. IX. of the 
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Constitution of Pennsylvania, which declares that no man can be ‘‘ deprived of his 
life, liberty, or property, unless by the judgment of his peers, or the law of the 
land.” In the same court we find, in the case of Thomas Woodfall’s Will, some 
interesting illustrations of the notions of witnesses as to what constitutes testa- 
mentary capacity. One of the contestant’s witnesses testified that the testator 
was spiritually blind; another that he was disconnected in conversation; and, as 
an instance, said that ‘‘he would talk about what people ought to do, and then 
never do it himself; ” another, that ‘‘ what was strange in his conversation about 
selling his property was the enormous price he asked for it . . . eight hundred 
dollars an acre ;” another, that he would sometimes say ‘‘ he had seven and a half 


acres, sometimes seven and three-quarters acres, and sometimes seven and a 
quarter acres.” 


UTAH. 


Tue President has nominated James B. McKean, of Saratoga, N. Y., as 
Chief Justice of the Supreme Court of Utah. He has been congressman, 
colonel of volunteers, nominee for Secretary of State, nominee for canal auditor, 
and county judge for one term. 


WISCONSIN. 


Unirep States Crecurr Court. — District or Wisconsin. — Goedgen v. 
Supervisors of Manitowoc Co. Miter, J. Alien tax-payers, owning real estate 
within a county which had been authorized to issue bonds in aid of a railroad, 
brought a bill to enjoin the issue of the bonds. In the proceedings preparatory 
to the issuing of the bonds, the authorities had not followed the steps prescribed 
by the enabling act. Injunction granted. 


WYOMING. 


Women Jurors. — We find in the Chicago Legal News an interesting letter 
from Judge Howe on a subject in which he may fairly claim to be considered the 
only expert as yet living : — 


HEYENNE, WYOMING, April 4, 1870. 
Mrs. Myra BrapweE Lt, Chicago, IIl. 
Dear Mapam,—I am in receipt of your favor of the 26th ult., in which you re- 
quest me to “ give you a truthful statement, over my own signature, for publication in 
your paper, of the history of, and my observations in regard to, the woman grand and 
petit jurors of Wyoming.” I will comply with your request, with this qualification, 
that it be not published over my own signature, as I do not covet newspaper publicity, 
and have already, without any agency or fault of my own, been subjected to an amount 
of it which I never anticipated nor conceived of, and which has been far from agree- 
able to me. 

Ihad no agency in the enactment of the law in Wyoming conferring legal equality 
upon women. I found it upon the statute book of that territory, and in accordance 
with its provisions several women were legally drawn by the proper officers on the 
grand and petit juries of Albany county, and were duly summoned by the sheriff with- 
out any agency of mine. On being apprised of these facts, I conceived it to be my 


Pp 
8 
a 
t 
§ 
i 
t 
{ 

XUM 


SUMMARY OF EVENTS. 189 


plain duty to fairly enforce this law, as I would any other ; and, more than this, I re- 
solved at once that, as it had fallen to my lot to have the experiment tried under my 
administration, it should have a fair trial, and I therefore assured these women that 
they could serve or not, as they chose; that, if they chose to serve, the court would 
secure to them the most respectful consideration and deference, and protect them from 
insult in word or gesture, and from every thing which might offend a modest and vir- 
tuous woman in any of the walks of life in which the good and true women of our 
country have been accustomed to move. 

While I had never been an advocate for the law, I felt that thousands of good men 
and women had been, and that they had a right to see it fairly administered; and I 
was resolved that it should not be sneered down if I had to employ the whole power 
of the court to prevent it. I felt that even those who were opposed to the policy of 
admitting women to the right of suffrage and to hold office would condemn me if I 
did not do this. It was also sufficient for me that my own judgment approved this 
course. 

With such assurances these women chose to serve, and were duly impanelled as 
jurors. They are educated, cultivated Eastern ladies, who are an honor to their sex. 
They have, with true womanly devotion, left their homes of comfort in the States 
to share the fortunes of their husbands and brothers in the far West, and to aid them 
in forming a new State beyond the Missouri. 

And now as to the results. With all my prejudices against the policy, I am under 
conscientious obligations to say that these women acquitted themselves with such dig- 
nity, decorum, propriety of conduct, and intelligence, as to win the admiration of 
every fair-minded citizen of Wyoming. They were careful, painstaking, intelligent, 
and conscientious. They were firm and resolute for the right as established by the 
law and the testimony. Their verdicts were right, and after three or four criminal 
trials, the lawyers, engaged in defending persons accused of crime, began to avail 
themselves of the right of peremptory challenge to get rid of the woman jurors, who 
were too much in favor of enforcing the laws and punishing crime to suit the interests 
of their clients! After the grand jury had been in session two days, the dance-house 
keepers, gamblers, and demi-monde fled out of the city in dismay, to escape the indict- 
ment of woman grand jurors! In short, I have never, in twenty-five years of constant 
experience in the courts of the country, seen a more faithful, intelligent, and resolutely 
honest grand and petit jury than these. 

A contemptibly lying and silly despatch went over the wires to the effect that dur- 
ing the trial of A. W. Howie for homicide (in which the jury consisted of six women 
and six men), the men and women were kept locked up together all night for four 
nights. Only two nights intervened during the trial, and on these nights, by my 
order, the jury were taken to the parlor of the large, commodious, and well-furnished 
hotel of the Union Pacific Railroad, in charge of the sheriff and a woman bailiff, where 
they were supplied with meals and every comfort, and at ten o’clock the women were 
conducted by the bailiff to a large and suitable apartment, where beds were prepared 
for them, and the men to another adjoining, where beds were prepared for them, and 
where they remained in charge of sworn officers until morning, when they were again 
all conducted to the parlor, and from thence in a body to breakfast, and thence to the 
jury-room, which was a clean and comfortable one, carpeted and heated, and furnished 
with all proper conveniences. 

The cause was submitted to the jury for their decision about 11 o’clock in the fore- 
noon, and they agreed upon their verdict, which was received by the court between 
11 and 12 o’clock at night of the same day, when they were discharged. 

Everybody commended the conduct of this jury, and were satisfied with their ver- 
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dict, except the unfortunate individual who was convicted of murder in the second 
degree. 

The presence of these ladies in court secured the most perfect decorum and pro- 
priety of conduct, and the gentlemen of the bar and others vied with each other in 
their courteous and respectful demeanor towards the ladies and the court. Nothing 
occurred to offend the most refined lady (if she was a sensible lady), and the universal 
judgment of every intelligent and fair-minded man present was and is that the experi- 
ment was a success. 

I dislike the notoriety this matter has given me, but do not shrink from it. I never 
sought it nor expected it, and have only fairly performed what I regarded as a plain 
duty, neither seeking nor desiring any praise, and quite indifferent to any censure or 
criticism which my conduct may have invoked. 

Thanking you for your friendly and complimentary expressions, I am, very re- 
spectfully, Yours, J. H. Howe. 


Notice. — Some time since we received a copy of the Bankrupt Register, in 
the form of a broadside, containing an extract from a new book on 
by ,and at the end of the extract was to be found the fillowing 
notice: ‘‘To Newspaper Editors. Newspapers copying the above, or portions 
thereof, will please send marked copy to our office, with their rates for advertis- 
ing. on is a book for the people and the times, and 
editors helping to push the same will be patronized accordingly.” We reprint 
this simply to warn the Bankrupt Register and all others engaged in the enterprise 
of pushing books adapted to the people and the times, that this kind of indirect 
offer has no sort of effect upon us. Attempts to corrupt the editors of the Law 
Review by offers of advertising, are received in the office of the Review with 
shouts of laughter. This, for reasons best known to ourselves. We are by no 
means prepared to say, however, what the effect might be of some such offer as 
that of a Chickering’s piano, or a McLellan saddle, or a lot of assorted jewellery, 
or even hard money. That would certainly be a temptation, but we assure the 
public that no offers of additional advertising will be of the slightest avail. 


GREAT BRITAIN. 


Fature OF THE GOVERNMENT Law Rerorms.— Our readers will doubtless 
remember that the commission apppointed in 1867 to investigate the system of 
English judicature, made a report (vid. 3 Am. Law Rev. 785) recommending 
sweeping changes, which were briefly these: 1st. The fusion of law and equity ; 
2d. The consolidation of all the superior courts into one tribunal. For the pur- 
pose of carrying out these recommendations, the government (by the Lord Chan- 
cellor) introduced into the House of Lords at its last session, two bills, known as 
the High Court of Justice Act, and the Appellate Jurisdiction Act. Besides 
these, a number of other measures were introduced into Parliament to carry out 
necessary reforms in various branches of the law. There was a Land Tenure 
Bill, a Judicial Committee Bill, a Primogeniture Bill, a Maritime Law Consoli- 
dation Bill, an Elections Bill, to say nothing of one or two others that were 
promised, but not introduced. There was also a Public Prosecutor's Bill (which 
was not, however, under government superintendence) designed to do away with 
the system of private prosecutions. They have all failed, partly through bad 
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management, and partly through want of time. One or two measures of minor 
importance passed. As to the High Court of Justice Act, and the Appellate 
Jurisdiction Act, their failure is to be attributed in a great measure to bad draft- 
ing, for there seems to be a most remarkable unanimity of sentiment in favor of 
the principle of the bills. In such a matter opposition might be fairly expected 
from the courts whose antique vie it is proposed to obstruct; but, strange to 
say, all the common-law judges, sixteen in number, gave in their formal adhesion 
to the proposed reforms. In matters of detail, they did not go with the govern- 
ment, but when it has come to this, that the principle is conceded, all the rest 
will follow sooner or later. It is admitted on all hands that the proposed reforms 
will ultimately be carried through. Indeed, conservatism seems to have lost 
heart in England; Vice-Chancellor Malins is the only judge on either bench who 
gives out that he will resist @ l'outrance in the good old-fashioned way. He says 
that all attempts to fuse law and equity are as futile as attempts to unite the army 
and navy wouldbe. There is a ‘‘ natural” distinction between the two, and he 
will never believe in their becoming one until he has seen armies operating at sea, 
and ships sailing over the dry land. 

JupiciaL Cuances.— Court oF APPEAL IN CHaNnceRY. — The fatality 
which seems to attend the office of Lord Justice still continues. On Wednesday, 
July 13, the tolling of the bell of Lincoln’s Inn announced the death of the Right 
Hon. George Markham Giffard, the fourth Lord Justice who has died within 
four years. In November, 1866, Sir J. L. Knight Bruce, died; Sir G. J. 
Turner, in July, 1867; and Sir C. J. Selwyn, in August, 1869. From the 
same court, in the beginning of 1868, Sir John Rolt was compelled to retire by 
an attack of paralysis. The principal facts in the life of Lord Justice Giffard, 
are given in the Law Times, as follows: He was a son of Admiral Giffard, by 
Susannah, daughter of Sir John Carter. He was born at the admiral’s official 
residence in Portsmouth dock-yard in 1813, and was educated at Winchester and 
at New College, Oxford, of which he became a Fellow. Subsequently he received 
the honor of B.C.L. from his University. He was called to the bar at the Inner 
Temple in November, 1840, and afterwards became a bencher of his Inn. Rather 
more than eighteen years after his call, and five years after his marriage to Maria, 
second daughter of Mr. Charles Pilgrim, of Kingsfield, Southampton, he received 
a silk gown, and confining his attention chiefly to the court of Vice-Chancellor 
Wood, he secured a large practice at the equity bar. When, in the spring of 
1868, Lord Cairns left the Court of Appeal for the Woolsack, and the present 
Lord Chancellor was appointed his successor, the vacant vice-chancellorship was 
offered to and accepted by Mr. Giffard, who, according to the usual practice, 
received the honor of knighthood. He remained a judge of first instance about 
nine months; for in December, 1868, the elevation of Lord Justice Wood to the 
Woolsack, by the title of Lord Hatherley, created another vacancy in the Court of 
Appeals, and Sir G. M. Giffard then received the appointment of Lord Justice, 
with a seat in the Privy Council (vid. 3 Am. Law Rev. 584). ‘* He will be long 
remembered in Lincoln's Inn as a sound lawyer and a painstaking judge.” 

The successor of Lord Justice Giffard is Mr. George Mellish, Q.C., ‘the 
greatest lawyer in England.” The new Lord Justice is the second son of the late 
Rev. Edward Mellish. He was educated at University College, Oxford, and 
admitted to commons at the Inner Temple on the 7th of November, 1837, at the age 
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of twenty-two, but was not called to the bar until eleven years afterwards. He 
was made a Queen’s Counsel in 1861, and was called to the bench of his Inn in 
the same year. He is therefore fifty-six years old, and, as the Law Times says, 
will carry into the Court of Appeal an amount of vigor and learning which has 
never been surpassed in any court. Mr. Mellish’s practice was chiefly, though 
not altogether, confined to the common-law courts, and his appointment is there- 
fore regarded in England as presaging that ‘‘ day after to-day,” in which there is 
to be no more law and no more equity, when the Lord Chancellor is to lie down 
with the Lord Chief Justice. 

It is said to be the only instance on record of the elevation of a common-law 
counsel, not being a law officer, to the equity bench. 

The other Lord Justiceship, which has been vacant since the death of Sir C, 
J. Selwyn, in August, 1869, has at last been filled by the promotion of Sir 
William Melbourne James, V.C. He was born in 1807, and is therefore sixty- 
three years old; he was educated at the University of Glasgow ; was called to the 
bar at Lincoln’s Inn in 1831 ; was appointed.Vice-Chancellor of the County Palatine 
of Lancaster in 1853; and was created a Queen’s Counsel in the same year. He 
became a Vice-Chancellor on the promotion of the late Sir G. M. Giffard to be a 
Lord Justice of Appeal (vid. 3 Am. Law Rev. 584). 

With Sir George Mellish and Sir W. M. James on the bench, the Court of 
Appeal in Chancery will be a remarkably strong court. For a year the crippled 
state of the court has created a great deal of dissatisfaction. The government 
determined not to fill the vacancy caused by the death of Sir C. J. Selwyn, for 
the purpose of saving the annual salary (£6000), a piece of parsimony which will 
please many Americans, because it shows that the United States is not the only 
country which thinks justice an expensive luxury. The result of this govern- 
mental inaction was that the Court of Appeal in Chancery consisted of only one 
judge, Sir G. M. Giffard, and that he should have the power, when sitting alone, 
to overrule the decisions of the vice-chancellors, was felt by the profession to be 
an anomaly, which the government had no right to continue. It is true that the 
government had at one time an additional reason, — that the High Court of 
Justice Bill, if it became law, would not require a second Lord Justice. But when 
it became apparent that that measure could not pass, there was no alternative, 
particularly as it was discovered, if we may take the word of the Solicitors’ Jour- 
nal for it, that the salary was not saved, but would, under the law, have to be paid 
over to Lord-Justice Selwyn’s successor, as from the date of Lord-Justice Selwyn’s 
death. Sic vos non vobis. 

To fill the vacancy caused by the promotion of Sir W. M. James, Mr. James 
Bacon, Chief Judge in Bankruptcy, has been appointed a Vice-Chancellor. The 
new Vice-Chancellor was born in 1798, was called to the bar at Gray’s Inn in 
1827, and afterwards became a member of Lincoln’s Inn, of which he is a 
bencher. He received his silk gown in 1846. In 1868 he was appointed Commis- 
sioner of Bankruptcy for the London District, and last year was raised to the 
bench as Chief Judge of Bankruptcy. We understand that Vice-Chancellor Bacon 
made an excellent Chief Judge of Bankruptcy, but nobody seems pleased with the 
appointment. The Solicitors’ Journal says that it can be justified only on the 
ground that the High Court of Justice Bill is shortly to become law. (This was 
said before the withdrawal of the government measures.) ‘‘ Possibly, in the 
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present state of the bankruptcy business, Mr. Bacon may be able to dispose of his 
work as Chief Judge in two or at most three days per week, though we do not 
imagine that such a possibility can endure long. But we do not regard it as an 
appropriate method of providing for the business of the Vice-Chancellor’s Court, to 
hand it over to the leisure time of another judge. Is it likely, again, that the business 
of the Bankruptey Court can do any thing but increase considerably above its 
present amount as the country becomes fimiliarized with the working of the new 
law? If such should prove the case, either the business must get in arrear, or 
the Chief Judge must delegate largely to his registrars, and thus the success of the 
new law may be postponed indefinitely, — for the public, if they try a new pro- 
cedure, and find it work inconveniently, will not bestow their confidence upon it.” 
These predictions seem to be in a measure justified by the event, as the new Vice- 
Chancellor has already issued an order in bankruptcy delegating to the registrars 
several of the powers vested in him by the Act of 1869, and is said to intend to 
devote one day in each week to the matters which cannot be disposed of by the 


registrars. 


Tue Lorp or IrRELanp. — The Right Hon. Thomas O'Hagan 
has been raised to the peerage, with the title of Baron O'Hagan, of Tullahogue. 
The Solicitors’ Journal gives the following list of Lord Chancellors of Ireland, 
who have been created peers since the beginning of the present century: Lord 
Redesdale, Lord Manners, Lord Plunkett, Lord Campbell (afterwards Lord 
Chancellor of England). Lord St. Leonards, who was at one time Lord Chan- 
cellor of Ireland, was not created a peer till he became Lord Chancellor of 
England. 


Caer Baron Pottock. — Sir Frederick Pollock, who retired from the Court 
of Exchequer in 1866, has recently died. For a notice of his life, vid. 1 Am. 
Law Rev. 220, 222. 


Tue Leeat Epucation Association. — This important association has been 
formed with two objects: first, the establishment of a law university ; second, the 
placing of admission to both branches of the profession on the combined test of 
education at this university and examination by a public board of examiners. 
This project, as the report of the association says, is not a new one, something 
of the kind having been recommended by the Royal Commission appointed in 
1855, ‘‘to inquire into the arrangement of the Inns of Court and Inns of 
Chancery.” Now, however, for the first time, does the plan assume a practical 
form. The association seems to have the best wishes of the best men with it, 
and will undoubtedly carry into effect the sadly needed reforms which it has taken 
in charge. We give below an extract from the report, containing a great deal 
of very valuable information, inaccessible elsewhere, on the present state of legal 
education in England. An interesting article on the same subject (with an 
account of the amusing examinations formerly held by the Benchers), may be 
found in the Fortnightly for June. 


“The recommendations contained in the report of the Royal Commission have 
been to some extent carried out. The four Inns of Court now elect a council of legal 
VOL. v. 13 
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education to superintend the education for the bar. The council appoint six readers 
or lecturers, by whom lectures are delivered, and examinations are held twice a year, 
at which studentships, exhibitions, and certificates of honor are awarded. But it is 
not obligatory upon any student to attend the lectures or pass the examinations, and 
the precarious and temporary character of the arrangement is indicated by the ap- 
pointment of the readers being only for three years Notwithstanding these improve- 
ments, any person may now qualify for admission to the bar by passing, previous to 
his admission to an Inn of Court, an examination in the English language, the Latin 
language, and English history, by dining in the hall of the Inn of Court to which he is 
admitted a fixed number of times during twelve terms, and by becoming a pupil for 
one year in the chambers of a barrister or pleader ; there being no mode appointed for 
ascertaining whether the pupilage has been more than nominal, or whether the 
student has acquired thereby any knowledge of his profession. There is no other 
necessary test of learning or competency now required previous to a call to the bar. 

“The superintendence of the education of attorneys and solicitors is intrusted by 
law to the judges of the courts of common law, and the Master of the Rolls, who 
have to satisfy themselves of the fitness and capacity of all persons applying to be 
admitted as attorneys and solicitors. This duty is performed by appointing every 
year sixteen attorneys or solicitors (generally chosen from the council of the Incorpo- 
rated Law Society), who, with the masters of the common-law courts, act as examin- 
ers of all candidates for admission on the roll of attorneys and solicitors. The council 
of the Incorporated Law Society appoint annually three lecturers, by whom lectures 
are delivered to articled clerks. The attendance at the lectures is voluntary, but no 
one can be admitted an attorney or solicitor without passing two examinations: one 
during and the other at the close of his clerkship. It will be seen therefore that, in 
the case of attorneys and solicitors, although the examinations previous to admis- 
sion are compulsory, yet the means for attaining a systematic training and scientific 
education are extremely scanty and imperfect. . . . It would appear from the fore- 
going statement that all the materials for the proposed law university are already in 
existence and at hand, and only require to be judiciously combined and incorporated. 
In the Inns of Court, their council of legal education, and their six readers, on the 
one hand, and the Incorporated Law Society, and their three lecturers, coupled with the 
provincial law societies on the other, we seem to have most of the elements already 
in operation, which require only to be brought together and united as a whole in order 
to form the basis of the proposed university. . . . It is considered that it might be 
most expedient to intrust the government of the university to a senate, elected by 
the Inns of Court, the universities of Oxford, Cambridge, and London, the Incorpo- 
rated Law Society, and some of the provincial law societies, together with some er 
officio members, and other members nominated by the Crown. But the association is 
not pledged to any details. . . . The Lord Chancellor and the following judges have 
already expressed their general approval of the above proposals: The Lord Chief 
Justice of the Common Pleas; The Lord Chief Baron; Lord Penzance; The Vice- 
Chancellor Malins ; The Vice-Chancellor James; Mr. Baron Martin; Mr. Baron Bram- 
well; Mr. Baron Channell; Mr. Justice Montague Smith; Mr. Justice Hannen; and 
The Chief Judge in Bankruptcy.” (This was before the recent changes.) 


The Solicitors’ Journal, in commenting upon the proposals of the association, 
suggests that at the new university the old system of ‘‘ moots” might be revived 
with advantage. ‘‘The reader doubtless remembers that, in olden times, every 
student of an Inn of Court was required to perform a certain number of these 
exercises, at which he sustained public srguments with other students on law 
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points. These oral disputations were then common to all universities, though they 
have now long since given way to the modern system of examinations by means 
of written question and answer. People now living can remember when the bare 
ceremonial of disputations in the schools still lingered at Oxford and Cambridge, 
but even the formality has now been abolished, and justly so, since it has long 
been devoid of vitality.” Perhaps the new university might find something to its 
purpose in the American system of ‘* moot-courts.” We say ‘* American,” be- 
cause we suppose that these courts are held generally in the law schools through- 
out the country, though the only instance which we have now in mind is that of 
the Harvard Law School. At that school they have been for many years a most 
valuable means of keeping alive the interest of the students. These moot-courts, 
let us say for the benefit of such of our readers as may possibly be unaccustomed 
to them, are courts held by a professor for the trial of an issue in law. Students 
are assigned to each side, and the question, instead of being an abstract point, is 
put in the form of a case, which gives the matter a living interest which other- 
wise it could hardly have. The argument takes place in the presence of the 
whole school, and is followed by the decision of the professor, who delivers an 
opinion, as a judge might after argument on a demurrer. We observe that the 
societies of the Middle Temple and Gray’s Inn have appointed committees to 
enter into communication with the Legal Education Association. The Inner 
Temple and Lincoln’s Inn have declined for the present to recognize the new 
society ; but this, Sir Roundell Palmer — the prime mover in the society — thinks 
is not necessarily a permanent refusal. And, indeed, there seems to be little 
doubt that before very long all the inns will unite. Benchers are naturally con- 
servative bodies, and require time to move. 


Tue ATTORNEY GENERAL AND THE REecoRDERSHIP OF BristoL. — At the 
end of the last session of Parliament, Sir Robert Collier, the Attorney General, 
was appointed to the office of Recorder of the city of Bristol, with a salary of 
7001. a year, and his seat for Plymouth became accordingly vacant. The Re- 
cordership of an English borough is a judicial office usually held by a practising 
barrister. In all cases, except that of London, where he is elected by the corpo- 
ration, the Recorder is appointed by the Crown, and the enjoyment of the office 
has always been regarded as perfectly compatible with a seat in Parliament and 
with the office of one of the law officers of the Crown. Two of Sir Robert Collier's 
predecessors, Sir Charles Wetherell and Sir Alexander Cockburn, had, like him, 
accepted the office of Recorder of Bristol, while holding that of Attorney Gen- 
eral, and no objection had hitherto been made to the practice; Sir Robert, 
however, has been less fortunate. Upon meeting his constituents at the time of 
his re-election, strong objections were made to this plurality of offices, and severe 
comments were made upon such an example being set of the receipt of two 
salaries by the member of a ministry which had specially undertaken the work of 
retrenchment, and additional zest was given to the opposition by the discontent 
felt in Plymouth at the reduction in expenditure in the dock-yards. To avoid 
offending his constituents, who have returned him without difficulty at every elec- 
tion since 1852, Sir Robert resigned the appointment which had necessitated his 
re-election, and Plymouth, being thus appeased again, returned him without 
opposition. 
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There is no reason why a local or inferior judgeship should not be held by a 
practising lawyer. Thereby the services of an abler man are secured at far less 
cost than they otherwise could be. And under the English Constitution it is per- 
fectly legitimate that a Recorder should sit in the House of Commons. The 
argument in favor of allowing certain judges to occupy seats there was put with 
unanswerable force by Macaulay, in 1853, in one of his ablest constitutional 
speeches. But for an Attorney General to hold a Recordership is another matter: 
whatever may have been the motive which actuated Plymouth in objecting to Sir 
Robert Collier’s holding the two offices at once we incline to think that the objec- 
tion itself is well founded. There would seem to be a marked incompatibility 
between the two offices from the very nature of the duties of each, and, although 
supported by many precedents, the custom is one which is likely hereafter to be 
constantly resisted; and the check which their constituents have on their action, 
by the consequent necessity of submitting to a re-election, is likely to make 
Attorneys and Solicitors General in future hesitate about accepting such a place. 
The question of the wisdom of allowing a double salary in such cases is political 
rather than legal. 

To aman with Sir Robert Collier’s large official and professional income, £700 
a year was, probably, no temptation. The desire to become acquainted with 
judicial duties was probably the inducement which weighed most with him when 
the office was tendered to him by the Lord Chancellor. 


Srconp Report or THE Law Digest Commission. — A second report of this 
commission has appeared. The commissioners say, — 


“Tn our first report we explained the grounds for our opinion that a digest of law is 
expedient ; we stated that it would require a considerable expenditure of time and 
money, and would involve the appointment of a commission or body for executing 
the work; but in order to avoid an immediate outlay on a large scale, we recom- 
mended that small portions of the digest, as specimens of the whole work, should, in 
the first instance, be prepared ; and we humbly submitted that powers should be given 
us to carry this purpose into effect. 

“We were accordingly empowered by your Majesty’s government to take the 
steps necessary for the preparation, under our superintendence, of some specimens or 
samples of a digest such as we had indicated in our report. For this purpose we 
selected three subjects; namely, bills of exchange, mortgages, and easements, and 
we obtained the services of three gentlemen at the bar, each of whom was directed to 
frame the draft of a digest of the law on one of these subjects. The gentlemen whose 
assistance we have had have laid before us materials of considerable value, and have 
enabled us to form conclusions as to the conduct of the entire work. But we think it 
unadvisable to continue any further this mode of proceeding. We have found that 
the examination and revision of these materials with that rigorous care and accuracy 
which would be requisite before we could lay them before your Majesty as specimens 
of a digest law, would involve considerable further delay and expense ; while, on the 
other hand, we have satisfied ourselves that these specimens would have again to be 
revised, and perhaps recast, when the time arrived for inserting them as portions of a 
complete and systematic work. ‘The experiment, however, has served a useful pur- 
pose. It has brought out very clearly the difficulties to be contended with, and the 
conditions under which the work must be executed. We believe that the materials 
which have thus been collected may be made use of with advantage in the formation 


of 
ba: 
tal 
hig 
de 
an 
tio 
ex 
in 
as 
su 
ot 
ra 
ot 
XUM 


XUM 


SUMMARY OF EVENTS. 197 


of a general digest of the law, and we are of opinion that the work of a general digest, 
based on a comprehensive plan, and with a uniform method, should be at once under- 
taken. A complete digest cannot be executed without the assistance of the most 
highly skilled persons whose services can be procured ; the success of the work will 
depend on their efficiency ; they must give to the undertaking the whole of their time 
and energy ; and it is obvious that the services of such persons, and under such condi- 
tions, cannot be obtained without the offer of permanent employment and high re- 
muneration. We therefore humbly report to your Majesty our opinion that it is 
expedient that a body of persons such as we have described, and not exceeding three 
in number, should be constituted, to be charged with the duty of executing the digest 
as a whole, being provided with the necessary means and assistance, and acting under 
such directions and control, either of a committee of your Majesty’s Privy Council or 
otherwise, as to your Majesty shall seem fit.” 


Mr. Justice Wiles reports, separately, as follows : — 


“TI respectfully dissent from the report, for the following reason : — Because fully 
agreeing that a first-rate modern digest of English law is to be desired (for profes- 
sional use), I think it will, when made, after all be only a makeshift for a code, or 
rather a series of codes. Quite apart from the authority and example of so many 
other countries, which can hardly all be mistaken, a code is preferable to a digest in 
many points of view. A digest gathers and compiles what has been decided or 
deemed, and among other relics it will preserve the conflicts of common law and 
chancery, and the rest, whereas a code must needs once and for all lay down uniform 
rules of justice to govern every court. Thus a code will swallow up at once mischiefs 
of detail, the instances of which would choke a digest. Moreover, a digest will be 
limited to English reports and treatises, and so far as regards affairs peculiarly our 
own, such as real property, this exclusion of foreign systems may be tolerable enough, 
but, as to mercantile and maritime affairs, there will be so much opportunity for choice 
and improvement thrown away. It seems even possible that a really well-considered 
code, not restricted to a digest of our own jurisprudence, but embodying improve- 
ments suggested by a comparison in our own laws with those of other countries, might 
contribute something to a great object, — the gradual formation of international mer- 
cantile and maritime law. J. S. Witres.” 


Naturaization. — This question has at last been settled. ‘‘ The Naturali- 
zation Act, 1870” (33 Vict. c. 14), provides that naturalized aliens may divest 
themselves of their status as subjects, on certain conditions, by making a declara- 
tion of alienage in the manner prescribed by the act. A like declaration may be 
made by any person who is a natural-born subject, but who became also at his 
birth the subject of a foreign State by the law of that State. The sixth section 
empowers a British subject who has become naturalized in a foreign State to 
renounce allegiance to her Majesty. But if desirous of remaining a British sub- 
ject, he is to make a declaration of British nationality, and take the oath of 
allegiance, and is to be deemed a British subject, except within the limits of the 

. foreign State where he is naturalized. An alien who has resided in the United 

Kingdom for not less than five years, or who has been in the service of the Crown 

for five years, and who intends to reside here, may obtain a certificate of naturali- 

zation from a Secretary of State, which shall entitle him to all political and 
other rights, powers, and privileges of a natural-born subject, except within the | 
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limits of the State of which he was previously a subject. A natural-born subject 
who has become a statutory alien under this act may obtain a certificate of re- 
admission to the British nationality on the same conditions as an alien, and from 
the date thereof will be deemed a British subject. — Law Times. 


Mordaunt vy. Mordaunt.— The full Court for Divorce and Matrimonial Causes 
gave judgment, last Thursday, in Mordaunt v. Mordaunt. It will be remembered 
that the suit is by a husband for a dissolution of marriage on the ground of the 
respondent’s adultery. After the commencement of the suit it was alleged that 
the respondent was insane, and this question was tried before a jury, who found 
that she was insane at the time of the service upon her of the citation, and that 
she remained insane ever since. Lord Penzance then made an order staying all 
further proceedings in the suit until the respondent should recover her mental 
capacity. The petitioner appealed against this order to the full court; and the 
majority of the court, Lord Penzance and Keating, J., have aflirmed the order 
(Kelly, C.B., dissenting), holding that thé insanity of the respondent is a bar to 
a suit for dissolution of marriage. 

Keating, J., rested his opinion upon the analogy of the case to a criminal pro- 
ceeding, and also upon the provision of 20 & 21 Vict. c. 85. He concludes his judg- 
ment by saying, ‘‘ meanwhile he [the petitioner] is in the same position as he 
would have been in before the passing of 20 & 21 Vict. c. 85. The facts of this 
case are not before us, but should it upon those facts, in consequence of any 
peculiar hardship, be deemed one fit for legislation, of course there is nothing to 
prevent it.” Lord Penzance based his judgment on the provisions and machinery 
of 20 & 21 Vict. c. 85, and thought that the petitioner did not come within the 
statute. Kelly, C.B., thought that there was nothing to exclude the petitioner 
from the benefit of the statute, and that ‘* the court should stay the proceedings 
from time to time as long as a reasonable hope remains that the respondent may 
recover ; but that when that hope shall have ceased, the petitioner should be per- 
mitted to proceed with his suit.” 

The result of the decision now arrived at is very unsatisfactory. Not only is 
there the authority of the opinion of Kelly, C.B., against this decision, but the 
arguments in favor of that view seem certainly stronger than those relied on 
by Lord Penzance and Keating, J. We have before pointed out (ante, 350) 
that there is no real analogy whatever, between a suit for dissolution of marriage, 
and a criminal proceeding, and also that it has been decided that a lunatic may 
prosecute a suit for nullity of marriage (Hancock v. Peaty, 1 P. M. & D.), or 
for a divorce (Parnell vy. Parnell, 2 Hagg. 169) ; the present decision, therefore, 
creates an anomaly, which indeed Keating, J., seems to think may be a proper 
case for a private Act of Parliament. 

The case may yet come before the House of Lords, and be again argued, and 
Lord Penzance expressed himself ready to give any assistance in his power for 
the purpose of facilitating the appeal. — Solicitors’ Journal. 

Some of the most amusing light reading of the day will be found in the 
evidence now in course of delivery before the judicature commission. <A few 
days ago a witness from the north of England, the chief officer of a local court, 
told the commission that his court was highly popular, the people liking it because 
it was their own, while the county court was looked upon as a sort of intruder, 
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and the judge as a stranger. The witness concluded by admitting that his court 
had only had four cases to try during the past year. Another witness, a chief 
officer of a London local court, frankly admitted that his court was obsolete, and 
really did no business, and with some simplicity defended its existence, on the 
ground that the expenses, amounting to several hundreds per annum, being paid 
out of corporate funds, were not paid by the public, who had, therefore, no right 
tocomplain. ‘The witness finished his evidence with the argument that as the court 
did no business it did no harm, and therefore ought not to be interfered with. 
This witness was also examined as to another office he held, that of high bailiff 
of a county court. He produced some books to show the commissioners the 
extent of his labors, and spoke of a large amount of work as performed by him- 
self. He, however, admitted, on cross-examination, that he did not do the work 
at all, but had it done by subordinates paid by the treasury. He was then 
pressed to explain what he really did, when it appeared that he called the causes, 
sat in court by the defendant’s box, and asked them for their agents if the money 
claimed was due; if it was, he asked how it could be paid, and another formal 
question or two, and then left the matter to the judge. The salary he received 
amounted to about 10/. for every day of the sixty days per year he was in attend- 
ance. Not content with this, the commissioners went still further, and the wit- 
ness at last wound up by saying that the business of the court went on just as 
well without him as with him: in fact, at that moment he had been absent from 
both two months, but, of course, that did not affect the salary. — Solicitors’ 
Journal, 


A QUEsTION OF PrivitEGe. — Sir Edward and Lady Gambier were sued in 
the Court of Common Pleas, by an elderly lady named Moyell, for libel. The 
plaintiff, a niece of Lady Gambier, complained of two letters written by the 
female defendant to her sister, in one of which Miss Moyell was spoken of as a 
cheat. 

The plaintiff, in her evidence, gave a long account of the affairs of herself, her 
brother, and other members of the family, in reference to the statements of the 
alleged libels. 

The Solicitor General, in cross-examination, put the following questions to her 
in reference to her age : — 

** How old is Lady Gambier?” —‘‘I am afraid she would not like that ques- 
tion put to her.” 

The Lord Chief Justice. —‘* That is the very reason why it is put to you.” — 
“‘Then I will not answer it.” 

‘* Ts she older or younger than you?” — ‘* Much older.” 

The Solicitor General. — ‘* How old are you?” —‘*I do not choose to answer.” 

‘*T am afraid I must ask — are you seventy ?” —‘‘ Make me one hundred, if 
you please, but I am not going to answer.” 

‘*T would make you twenty years younger if I could. I will tell you my age, 
if you like.” Witness. — ‘I don’t want to know.” 

“*T really must ask your age.”—‘‘The English law does not force me, I 
believe, to answer such a question.” 

your aunt about eighty ? ” — may be.” 

In answer to a suggestion that she should write down her age and hand it to 
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the jury, who alone would see it, she said she would rather not, and at length the 
question was not further pressed. 

On the part of the defendants, most voluminous depositions were read, in which 
the defendants gave their explanation of the meaning of the alleged libels, of the 
circumstances which took place on the death of the major, and of various other 
matters. 

The jury found for the plaintiff upon the first count, damages one farthing; 
and his lordship refused to certify for costs. — Law Times. 


Toutinc Parsons.— We are not usually inclined to express opinions on 
questions of pure politics, but if the facts contained in the following letter to an 
English journal be correctly stated, we must say that we shall be inclined to 
advocate the disestablishment of the English Church: By the Statute 6 & 7 
Vict. c. 73, § 32, it is enacted, ‘If any attorney or solicitor shall wilfully and 
knowingly act as agent in any action or suit in any court of law or equity, or 
matter in bankruptcy, for any person not duly qualified to act as an attorney or 
solicitor as aforesaid, or permit or suffer his name to be anyways made use of in any 
such action, suit, or matter, upon the account or for the profit of any unqualified 
person, or send any process to such unqualified person, or do any other act thereby 
to enable such unqualified person to appear, act, or practise in any respect as an 
attorney or solicitor in any suit,” &c., shall be amenable to the penalties thereby 
stated. Yet it appears to me in open defiance of this enactment, the established 
clergy combine with solicitors (i.¢., proctors, not many miles from Doctors’ Com- 
mons) to infringe it. I dare say there are many members of the legal profession 
who can indorse what I am about to refer to. It is the practice of some country 
parsons (who are surrogates, and who invariably amongst the lower class have 
great local influence), when applying their soothing ministrations to allay the afflic- 
tions of the near relatives of their deceased parishioners, &c., to take the unwar- 
rantable liberty of asking them if they shall prove the will or take out letters of 
administration, thus constituting themselves worse than a ‘‘ touting attorney.” 
They also take all the necessary instructions to prove the will, or to obtain the grant 
and forward those instructions to respectable London solicitors, i.e., eminent 
proctors, who thus become the agents of the parsons, and, I suppose, prepare the 
necessary documents and send them to their country clients, the parsons, who 
swear the deponents to the documents, and do all the necessary country attendance 
and correspondence. Moreover, some of these country clergy (surrogates again) 
conduct business for these London proctors by sending them instructions to insti- 
tute and appear in administration suits and probate causes, the parsons getting 
up all the necessary evidence in the country, and other multifarious matters there 
connected with those proceedings, and take journeys to London with the litigants 
to attend the hearing, possibly under the pretence of guarding their morals 
against being contaminated by the evils of the town, but really for a very different 
purpose. The officials at the chief registry may possibly be surprised at the 
great number of wills proved, &c., by these London proctors from certain local 
country districts, with the oaths sworn by the surrogates, but the above facts will 
solve the mystery. Are these not matters that should be looked into by the 
Incorporated Law Society? Fancy a lawyer in the established pulpit! 

A So.icrror. 
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A Juryman’s Excuse. — A good story comes to us from the Welsh Circuit. 
One day last week, at the conclusion of the day’s business, a common juryman 
appealed to Mr. Justice Hannen, who was presiding at the Glamorganshire As- 
sizes, for permission to be excused from attending as a juror on the following 
day. ‘*Upon what grounds?” asked his lordship. ‘*Oh! my Lord I am 
extremely desirous of being able to attend a funeral to-morrow, and cannot 
do so unless your lordship gives me permission to be absent,” replied the 
applicant. Mr. Justice Hannen, anxious to oblige the juror upon such an occa- 
sion, immediately gave the required permission. Upon leaving the court, his 
lordship was informed by the under-sheriff that the juror who had just obtained a 
day’s leave of absence was an undertaker. — Law Times. 


Humorous Lawyers. — We are very sorry to have to announce the confirma- 
tion of a rumor which reached us some time ago, and which we have deferred 
repeating, as we hoped the sad news was untrue. It must come out sooner or 
later, however, and as the Law Times has heralded it forth to the world, it is 
useless for us to hold our peace any longer. The melancholy fact is, that ‘‘ Eng- 
lish lawyers have lost much of their ancient capacity for joking. Few things are 
more tediously solemn and regular than the proceedings in ourcourts. We have 
not a facetious judge on the bench.” The Times admits, indeed, that Mr. Jus- 
tice Byles is ‘* very dry” sometimes, and that at Nisi Prius Mr. Hawkins and 
Sergeant Ballantine occasionally enliven the court, ‘‘ but they are rarely en- 
couraged by the presiding judges, who, as a rule, have a most laudable desire to 
save public time.” This is a very lamentable state of things; but nothing, we 
may assure our contemporary, to what the ‘‘ Americanization” of the English 
courts will bring about. After ‘‘ Her Majesty’s Supreme Court” has been 
working for a few years, and the fusion of law and equity is an accomplished fact, 
there will not be from one end of England to the other a judge who knows what 
a joke means. Is there any one on the Supreme Court of the United States who 
ever makes a joke, or any judge of a district or circuit court, or any judge of any 
State court, now that Mr. Justice Hoar is no longer on the bench? Mr. Justice 
Gray, of the Massachusetts Supreme Court, is the only exception we can think of. 
No doubt a great many of the profession have derived a vast fund of amusement 
from the perusal of some decisions of Mr. Chief Justice Crozier of Kansas, but 
in a different way from that intended by the eminent jurist. And among our 
eminent practising lawyers, too, who can be considered a wit? Mr. Evarts, like 
Mr. Justice Byles, is sometimes ‘‘ very dry ;” but, on the whole, the bar of the 
United States cannot be considered a lively one. We begin to suspect that there 
must be some hidden connection between the old system of special pleading 
and a waggish disposition. Both in England and America they seem to be dis- 
appearing together. 


Leeat Superstition. — ‘‘S. C. W.,” in writing to the Law Times of July 23, 
refers to the ‘‘ commonly received notion ” that the liability of a person breaking 
a window is limited to 5s. per square of glass broken. This superstition is new 
to us, and its existence, we must say, is very difficult to account for. That the 
laity should imagine a fixed liability to be the rule, is perhaps natural enough, 
but why they should settle with unanimity upon 5s., and propagate the supersti- 
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tion from generation to generation, until it actually becomes a popular tradition, is 
beyond our comprehension. It would be interesting to the scientific jurist to trace 
the anomalous growth through its various stages. Who can say that the mon- 
strosities of the legal world might not furnish to the true scientific mind as valu- 
able suggestions as have the monstrosities of the vegetable? If any one would 
really devote himself he might become the Austin of the subject. Then we should 
know what a superstition ‘‘ proper” and “improper” might be. By way of 
throwing out a hint to the future investigator, we would say that it seems to us 
the division of ‘‘ superstition proper” ought to embrace all such as that cited 
above: e.g., that what is seen through glass is not evidence ; that a butcher can- 
not sit upon a jury; on the other hand, superstitions improper should include the 
well-known traditions as to the contents of a Philadelphia lawyer's hat, and others 
of a similar nature, which are called into being not so much by a credulous as by 
a malicious imagination. 


Tue Greek Bar.—The Law Times says: ‘‘ We are glad to hear that the 
Greek bar, forensic, repudiates the imputation of having advised the brigands.” 
We suppose that this refers to advice given previous to the commission of the 
felonious acts. Of course, after the commission of such acts, it is the duty of 
the Greek bar to advise the brigands. 


CORRESPONDENCE. — We shall be glad, hereafter, to print communications 
from such correspondents as may desire to send us letters for publication. We 
have established the following Regula Generales on the subject : — 

1. We shall not read anonymous communications. 

2. All communications must be authenticated by the name and address of the 
writer, not for publication unless he desires it, but as a guarantee of good faith. 


Councit or Law Rerortinc.—AnnvuAL Report ror 1869. We give 
below extracts from the Fourth Annual Report of the Council; every one will be 
gratified at the success of the undertaking. We may say, however, of the Digest, 
that the opinion of those who take the reports on this side of the water is, that 
it does not compare well with the other work of the Council. It is impossible to 
find any thing in it. 


When the Law Reports first appeared there were fourteen sets of authorized reports 
then in course of publication, not available to the profession at a less cost than £30 
per annum ; not one of those fourteen sets now continues to be issued. The Council 
have been able in the year 1869 to supply the profession, for the annual sum of £5 
5s., not only with a complete series of all the Law Reports, which are more than a sub- 
stitute for the old authorized reports, but with the addition of the Weekly Notes and 
Statutes ; and the Council have also been able to furnish their subscribers, gratis, with 
a carefully compiled Digest of all the cases comprised in the Law Reports for the three 
preceding years. The printing and publication of this Digest has cost the sum of 
£884 11s. 9d.; but notwithstanding this large additional outlay in the year 1869, the 
Council have been able, by economical arrangements, to effect a reduction in their ex- 
penditure for printing and publishing during that year of £391 3s. below what it was 
in the year 1868. The printing and delivery of the Statutes have cost £629 13s. 11d. 
less in 1869 than in 1868, and considerable savings have also been effected with respect 
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to both the Equity and Common Law Series, and the Weekly Notes, — though the 
Appellate Series has cost about £30 more than in 1868. The sound financial con- 
dition of the Council’s affairs may be judged of from the fact that on the 31st of 
December, 1867, there was a cash debit of £3324 10s. 7d., which required to be 
liquidated before the Council could pay the editors and reporters more than their 
minimum salaries ; but the whole of that sum has now been paid off, and instead of a 
deficiency, there was on the 3lst of December, 1869, a surplus of £567 8s. 4d. 

It will be remembered that when the bar scheme was first promulgated, the Hon- 
orable Societies of Lincoln’s Inn, the Inner Temple, the Middle Temple, and the 
Council of the Incorporated Law Society advanced £142 17s. each, making together 
£571 8s. to meet the preliminary expenses incurred by the Council in establishing the 
Law Reports in accordance with the bar scheme. Those societies have recently, with 
a liberality which the profession will appreciate, and for which the Council return their 
best thanks, communicated to the Council their intention to forego altogether the re- 
payment of such advances; therefore the sum of £571 8s., which has been hitherto 
retained to meet this liability, will now be available for distribution amongst the editors 
and reporters, and this sum being added to the surplus of £567 8s. 4d. makes the sum 
of £1188 16s. 4d., which will be distributed amongst the editors and reporters in addi- 
tion to their usual minimum salaries, —a result which gives the Council great satis- 
faction. 

The Digest already published having been found extremely useful to the profes- 
sion, the Council intend to supply their subscribers with further periodical digests, but 
it is still under consideration whether such digests shall be published annually, bien- 
nially, or otherwise, and whether they shall for certain periods be cumulative, — each 
fresh publication including the contents, and therefore superseding the further use of 
the Digest immediately preceding it, — or shall in the usual way merely begin where 
the last preceding Digest ended. A cumulative Digest would, of course, be the most 
valuable, and the Council hope that the support of the profession will be so liberally 
extended to an undertaking intended for their sole benefit, as to enable the best form 
of Digest to be ultimately adopted ; it will be obvious that the question is merely one 
of expense. 

By Order. (Signed) RovunpELL Patmer, Chairman. 
BENCHER’S READING Room, April 27, 1870. 


‘* UNDESIGNED ” Murper. — The unsatisfactory state of our law relating to 
murder, which recognizes it as an established rule that, ‘‘If one intends to do 
another felony, and undesignedly kills a man, this is also murder” (1 Hal. P. C. 
45; 4 Bl. Com. 201), has, in the proceedings and result of the trial at the last 
Suffolk assizes of Jacob Ling, for the murder of his paramour, through an attempt 
to procure abortion, received a most remarkable illustration, to which we feel it 
a duty on our part to do our best to call the serious attention of the public. 

The case for the prosecution was, as just intimated, that the death of the 
deceased was the result of an attempt on the part of the prisoner to procure 
abortion, which, as the learned judge, Baron Channel, directed the jury, would 
constitute the crime of murder. And the following (taken from the Ipswich 
Journal of the 13th Aug.) is a report of what took place when the jury, having 
retired to consider their verdict, returned into court after a lapse of something 
over an hour: 

The Foreman (in reply to the clerk of arraigns). We find the prisoner guilty 
of an attempt to procure abortion. 
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His Lordship. The prisoner at the bar is charged with murder. 

The Foreman. We cannot find him guilty of murder. 

His Lordship. 1 must get you to retire again. I thought I had made clear 
the law. I did not go particularly into the matter, because it was admitted on 
both sides that if he intended feloniously to procure abortion, and death ensued, 
the prisoner would be guilty of murder. 

The Foreman. We are not satisfied that-he meant to commit murder. 

His Lordship. Tt must be your verdict and not mine. It is no verdict at all. 
If he intended feloniously to procure abortion, and the attempt ended in death, 
then the prisoner is guilty of wilful murder. 

A Juryman. We believe he caused the death, but not with the intention of 
committing wilful murder. 

His Lordship. I tell you that is no part of your inquiry. You cannot find the 
prisoner guilty if you entertain fair and reasonable doubt whether the death was 
the result of natural causes or the attempt to procure abortion. You must retire 
again. 

The jury accordingly retired, and after an absence of six minutes returned 
with a verdict of not guilty. — Law Times. 
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